
litigation management:
Coasting Beyond the Chaos

~ a Litigation Management CLE SuperCourse ~

presented by
the NETWORK of TRIAL LAW FIRMS 

 

October 26-29, 2017
the Terranea Resort



Coasting Beyond the Chaos
- Litigation Management SuperCourse -

October 26-29, 2017
the Terranea Resort

the NETWORK of TRIAL LAW FIRMS        3

The Ten-Minute Voir Dire          27
Jerry Glas
Deutsch Kerrigan (New Orleans, LA) 

Fast & Furious: Gearing Up for TRO’s and Preliminary Injunctions   55
Paige Mills 
Bass Berry & Sims (Nashville, TN) 

Panel: What Keeps In-House Counsel Up at Night       73
Moderator: David Suchar
Maslon (Minneapolis, MN) 

Dangerous Liaisons: Ethical Implications Inherent to Friending....   83
Kerri Wright
Porzio Bromberg & Newman (Morristown, NJ)

Develop Compelling, Strategic and Credible Themes Through Discovery....  99
Kevin Clark
Lightfoot Franklin & White (Birmingham, AL)

What Every Company Needs to Know When Selling Products in California....  111
Sandra Edwards
Farella Braun + Martel (San Francisco, CA) 

How to Use the New Federal Trade Secrets Act to Protect Your Company’s IP  131
Steve Fogg
Corr Cronin (Seattle, WA)

-- 1 --



Stuck Between a Rock and a Hard Place: Responding to a Rule 45 Non-Party.... 145
Scott Etish
Gibbons (Philadelphia, PA)

Trial Ready: Handling High-Volume, Low-Exposure Cases Cost-Effectively 161
Greg Marshall
Snell & Wilmer (Phoenix, AZ)

Offensive Trademarks - What the #@$%!        177
Jennifer Fitzgerald
Freeborn & Peters (Chicago, IL)

Panel: Effective Legal Project Management       195
Moderator: Tony Rospert
Thompson Hine (Cleveland, OH)

Class Actions: Successfully Navigating the Complex and High-Risk Landscape 215
Stephanie Douglas
Bush Seyferth & Paige (Troy, MI)

Bursting the Bubble - Successful Strategies for Challenging Inflated....   233
Terry Brantley
Swift Currie (Atlanta, GA)

Break-Out Sessions           245
 

-- 2 --



Focusing on Trial and Litigation, Dedicated to Continuing Legal Education

Over 5,000 Attorneys in 22 Separate and Independent Trial Law Firms 
Praticing in Over 120 Offices Throughout the United States

The Network is a not-for-profit corporation producing cutting-edge CLE. 
The Network of Trial Law Firms, Inc. is a not-for-profit membership association. The goal of the 22 law firms participating 
in the Network is to provide their clients with high-quality trial and litigation representation through advances in education, 
technology, business and science. The Network sponsors activities to accomplish that goal, including research and study of 
advances in the state-of-the-art of legal representation, and sponsors continuing legal education seminars for corporate and 
outside counsel and insurance professionals. Our CLE programs aid in the dissemination of new information and effective 
techniques and technologies to attorneys and claims professionals serving corporations and insurers.

Since 1993 we have conducted two three-day CLE seminars each year. In 2000, we added one-day CLE seminars to our 
offerings. Our focus is always excellence in litigation management and trial results. We are the home of the “Litigation 
Management Supercourse,” a program that our attorneys created in 1993 and have produced and updated more than 60 
times since then together with various not-for-profit CLE organizations and bar associations.

The Network does not practice law and is neither a law firm nor a partnership of law firms. The Network does not render legal 
advice nor make referrals. Only the individual lawyers within each member law firm practice law and render legal advice. 
Each member law firm is solely responsible for the matters entrusted to its care. No member law firm is responsible for the 
work, professional service or legal advice provided by any other member law firm. The Network does not refer clients to law 
firms or to attorneys. The listing in these materials of any law firm’s name is not an endorsement or recommendation of that 
law firm by The Network or by any law firm that may be a member of the Network. 

 Note: Each member law firm of The Network of Trial Law Firms, Inc. has attorneys who are licensed to practice in that firm’s home office state. In addition, 
many member law firms have attorneys who are licensed to practice in other states. Please check with the individual firm in which you are interested for 
those states in which some or all of its attorneys are licensed to practice law.
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Christine Welstead 
305.374.5600 
Miami, FL

Larry Rochefort 
561-671-3603 
West Palm Beach, FL

James Miller 
305.982.5624 
Miami, FL

David Spector 
561.653.5000 
West Palm Beach, FL

 
Timothy McDermott
904.598.8611
Jacksonville, FL 

 

Michael Marsh 
305.982.5507  
Miami, FL

Akerman LLP is a leading transactions and trial law firm known for its core strengths 
in middle market M&A, within the financial services and real estate industries, and for 
a diverse Latin America practice. With more than 600 lawyers and government affairs 
professionals and a network of 20 offices, Akerman is ranked among the top 100 law firms 
in the United States by The American Lawyer (2015). Akerman also is ranked among the 
top 50 law firms for diversity in The American Lawyer’s Diversity Scorecard (2015). More 
information can be found at akerman.com or twitter.com/akerman_law.

Miami, FL | Boca Raton, FL | Fort Lauderdale, FL
Jacksonville, FL | Naples, FL | Orlando, FL

Palm Beach, FL | Tallahassee, FL | Tampa, FL
West Palm Beach, FL | Chicago, IL | Dallas, TX
Denver, CO | Las Vegas, NV | Los Angeles, CA
Madison, WI | New York, NY | Salt Lake City, UT

Vienna, VA | Washington, DC 
 

akerman.com

MeMber firM PrOfile firM cOntacts

-- 4 --



Jessie Zeigler 
615-742-6289 
Nashville, TN

Overton Thompson 
615.742.7730 
Nashville, TN 

David Esquivel 
615-742-6285 
Nashville, TN

 
David King
615.742.7890 
Nashville, TN

For more than 85 years, the law firm of Bass, Berry & Sims PLC has provided superior client 
service and unsurpassed legal representation. Our more than 200 attorneys represent and 
advise Fortune 500 companies as well as regional and local businesses, including acting 
as the principal corporate counsel for approximately 30 public companies.

Our team of more than 80 litigators is ready to serve our clients’ best interests and has a 
long track record of not only winning, but also understanding clients’ business objectives.

We approach disputes by addressing not only the matter at hand, but also by analyzing 
litigation trends facing the client and suggesting creative solutions to minimize risk over 
the long term. Our focus is to serve each of our clients’ best interests as efficiently 
and effectively as possible. We establish a course of action, propose alternative fee 
arrangements and evaluate early settlement possibilities or opportunities for an early 
dismissal to avoid expense and protracted litigation. That said, we are prepared to serve 
as resolution negotiator or staunch advocate; whichever is necessary. We utilize the latest 
advances in technology to improve communication, discovery and trial preparation, all 
leading to sound victories.

Our Litigation & Dispute Resolution Practice Group is built on great reputations in corporate 
and securities, government investigations, healthcare, financial services and commercial 
litigation. From that foundation, we are especially focused on significant and growing areas 
of litigation that affect our clients, and align with our unique strengths.

A few of our many representative matters include:

Lead counsel for a major retailer in successful and much-publicized prosecution of the 
company’s rights under a $1.6 billion merger agreement; obtained order of specific 
performance and ultimately achieved a favorable settlement valued at approximately $215 
million prior to the commencement of a related solvency proceeding in New York federal 
court.

Lead counsel for a nursing home company in consolidated litigation involving a multi-
fatality nursing home fire, resulting in the successful resolution of 30 of the 32 cases within 
one year from the date of the fire and the two remaining cases within three years. The 
mediator, in his report to the court, described this process as “the most successful mass 
tort mediation in the jurisprudence of Tennessee.”.

Defense of a major pharmaceutical company in 2,500 Federal Court lawsuits involving diet 
drug litigation; a team of 45 attorneys and legal professionals conducted fact discovery in 
the individual cases, expert selection and retention for nation-wide litigation, and discovery 
of plaintiff’s experts.

Representation of numerous public companies in shareholder and securities class action 
litigation in Tennessee.

Nashville, TN | Knoxville, TN | Memphis, TN
Washington, DC 

 
bassberry.com

MeMber firM PrOfile firM cOntacts
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Cheryl Bush 
248-822-7801 
Troy, MI

Patrick Seyferth 
248-822-7802 
Troy, MI 

Moheeb Murray 
248-822-7809 
Troy, MI

 
Stephanie Douglas 
248-822-7806 
Troy, MI

 
Roger Meyers 
248-822-7844 
Troy, MI

 
Michael Williams 
269-820-4100 
Kalamazoo, MI

The trial attorneys at Bush Seyferth & Paige PLLC (“BSP”) try lawsuits across the country 
– with trial skills second to none. Some of America’s best-known companies look to BSP 
to represent them in catastrophic injury cases, class actions, complex business litigation, 
and appeals.

In 2003, Cheryl Bush, Patrick Seyferth, and Raymond Kethledge formed BSK (now BSP). 
Each founding partner was committed to creating a firm of best-in-class trial attorneys, 
appellate attorneys, and defenders of class action lawsuits. Every BSP attorney has 
impressive academic and professional credentials. More than half of BSP’s attorneys 
have held judicial clerkships, including several each from United States Courts of Appeals, 
United States District Courts, and the Michigan Supreme Court.

BSP’s enduring vision is to deliver powerful, responsive corporate legal services without 
compromising these essentials: Personal attention from first-chair attorneys; Efficient case 
management based on a client’s individual goals; Forceful, fearless presentations in court; 
and Consistent case evaluation, unchanged on the courthouse steps.

The firm has successfully handled complex, high-stakes litigation and appeals in over 30 
states and several foreign countries. BSP is highly successful in winning complex cases, 
winning appeals, and defeating class certification.

BSP is a proud member of the National Association of Minority and Woman Owned 
Law Firms (“NAMWOLF”) and the National Association of Women’s Business Owners 
(“NAWBO”) and is certified by the Women’s Business Enterprise National Council 
(“WBENC”).

Troy, MI 
 

bsplaw.com

MeMber firM PrOfile firM cOntacts
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Steve Fogg 
206.274.8669 
Seattle, WA

 
Michael Moore
206.621.1502
Seattle, WA

Emily Harris
206.621.1477
Seattle, WA 

 

Kevin Baumgardner
206.621.1480
Seattle, WA

Corr Cronin Michelson Baumgardner Fogg & Moore LLP is recognized as one of the 
premier trial law firms in the Pacific Northwest, handling major cases in Washington, 
Oregon, Alaska, and Idaho for clients of all sizes – from individuals and regional companies 
to Fortune 500 corporations.

We combine the legal talent normally found in large law firms with the responsiveness and 
service of a boutique. Our founding partners are all former partners from the 200-lawyer firm 
of Bogle & Gates (including the former co-chairs of Bogle & Gates’ Litigation Department).

We have been fortunate to have been recognized for our work by the following publications:

Global Law Experts: Named us 2011 Washington Litigation Law Firm of the Year. Chambers 
USA: Picked us as one of its “Leading Firms” in Washington for commercial litigation every 
year since 2003, and, in 2010, called us an “outstanding group” (the highest rating) and 
noted us as having been praised by sources as “lawyer-for-lawyer ... the finest firm in 
town.”

Benchmark America’s Leading Litigation Firms and Attorneys: Listed us as “Highly 
Recommended” (the highest rating) every year since 2008.

U.S. News & World Report: Included us in its 2010 and 2011 “Best Law Firms” editions with 
a “Tier 1” ranking (the highest possible) in Seattle for commercial litigation.

Best Lawyers: Called us among Washington’s best for commercial litigation, injury defense 
litigation, and “bet-the-company litigation.”

Seattle, WA 
 

corrcronin.com

MeMber firM PrOfile firM cOntacts
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Robert Kerrigan 
504.593.0619 
New Orleans, LA

Jerry Glas
504.593.0627
New Orleans, LA

Ted LeClercq
504.593.0647
New Orleans, LA 

William Wright 
504.593.0623 
New Orleans, LA

 
Joe McReynolds 
514.593.0606 
New Orleans, LA

Nancy Marshall 
504.593.0602  
New Orleans, LA

Deutsch Kerrigan views the task of resolving a legal problem as a partnership between the 
client and its outside counsel. Our goal is to work closely with each client to provide high 
quality, effective legal service which exceeds the client’s expectations.

Our clients have the confidence in us to represent them beyond Louisiana for the same 
reasons they trust us with their problems in Louisiana: we get results, and we get them 
efficiently. To do this, we begin by knowing our clients. We learn our clients’ business, their 
business philosophy, their goals and how they achieve them. When faced with a particular 
problem, we combine this knowledge with our knowledge of the law and our familiarity with 
the agency, court or other tribunal that will apply that law to craft a solution that will best 
meet the client’s goals.

With over 60 attorneys and a substantial support staff of paralegals and legal assistants, 
we apply our legal and support resources carefully to most effectively meet the needs of 
our clients. Every file is assigned to an experienced attorney who coordinates all work on 
the case and maintains ongoing communication with the client. With the client’s permission, 
that attorney may handle the case alone or draw on the talents and skills of other attorneys 
in the firm.

Because regular communication with our clients is essential, in addition to meetings and 
telephone conversations, we use the latest technology to communicate. Each of our 
attorneys has access through a state-of-the-art network to e-mail, the Internet, database, 
word processing and calendaring programs. Our dial-up networking and Internet capabilities 
also allow us to share the information on our network with our clients. We are also 
developing an Extranet to expand this ability and provide for the management of complex 
litigation. Through our membership in The Network of Trial Law Firms, a separate non-
profit organization that includes 2,700 attorneys nationwide practicing in 75 local offices 
in 24 separate and independent trial law firms, we use an Intranet to share information 
with other attorneys throughout the country. Our use of technology also extends to our 
communication with judges and juries. Our trial presentation capabilities were featured in 
a major California criminal trial, in which a Deutsch Kerrigan paralegal operated the same 
system that we use in our own cases.

The firm utilizes creative alternatives to traditional litigation procedures. We have 
successfully engaged ad hoc judges, arbitrators and mediators in resolution of such 
matters. We have convinced the courts to use mini-trials or selected issue resolution to 
bring practicality to complicated cases.

We provide our clients with a wide variety of legal services in most major practice areas, 
including, aviation, bankruptcy, commercial, commercial litigation, construction, energy, 
environmental, estate planning, fidelity & surety, franchising & distribution, intellectual 
property and technology, labor & employment, litigation, oil & gas, products liability, real 
estate, tax and toxic torts.

New Orleans, LA | Gulfport, MS 
 

deutschkerrigan.com

MeMber firM PrOfile firM cOntacts
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Sandra Edwards 
415.954.4428 
San Francisco, CA 

 

Brandon Wisoff 
415.954.4449 
San Francisco, CA

Jeff Fisher
415.954.4912 
San Francisco, CA

Farella Braun + Martel LLP represents clients throughout the United States and abroad in 
sophisticated business transactions and complex commercial, civil and criminal litigation. 
We are known for our imaginative legal solutions and the dynamism and intellectual creativity 
of our lawyers. The attorneys in each practice group work cohesively in interdisciplinary 
teams to advance the clients’ objectives in the most effective, coordinated and efficient 
manner. Founded in 1962, we are headquartered in San Francisco and maintain an office 
in the Napa Valley that is focused on the wine industry.

We are practiced trial lawyers. Our experience includes complex litigation involving 
class actions, antitrust, and unfair competition; business litigation involving securities, 
commodities and M&A disputes; intellectual property and technology litigation involving 
patents, trademarks, trade secrets and copyrights; and environmental litigation involving 
natural resources, federal and state cost recovery, CEQA, Proposition 65 and complex 
toxic torts. Farella Braun + Martel is regarded highly for our employment, construction, 
insurance coverage, and white collar criminal experience, and is regularly sourced for our 
proven appellate capabilities.

Our business attorneys advise clients in all aspects of corporate, partnership and LLC 
law. We represent public and family held companies with corporate and securities needs 
including public and private financing, international transactions, asset securitization, 
insolvency and loan workouts, tax and wealth succession planning. Our team works 
closely with our employment and intellectual property practice groups to provide a full 
complement of services to deal makers. We also offer comprehensive real estate, land 
use, environmental and construction departments that work together on commercial, 
brownfields, mixed used, industrial and large scale residential project development.

Since our inception, Farella Braun + Martel has received industry and peer recognition 
equal to any firm in the country. Our attorneys include fellows of the American College of 
Trial Lawyers, American College of Appellate Lawyers, American College of Construction 
Lawyers, American College of Environmental Lawyers and American College of Investment 
Counsel. Our environmental, construction, insurance, intellectual property, litigation and 
wine industry practices have been recognized in peer reviewed sources as the top in their 
practice including Best Lawyers, Chambers USA, U.S News and various practice specific 
honors.

San Francisco, CA | St. Helena, CA 
 

fbm.com

MeMber firM PrOfile firM cOntacts
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Joshua Metcalf 
601.974.8722 
Jackson, MS

Brian Hannula 
601.974.8783 
Jackson, MS

Tanya Ellis 
601.960.3210 
Jackson, MS

Jennifer Studebaker 
601.973.5983 
Jackson, MS

Forman Watkins & Krutz was established in Jackson in December 1986 as a civil practice 
firm with a strong emphasis in product liability and commercial litigation.

Our firm is national and regional counsel for a number of major companies in many fields. 
Our clients include manufacturers, distributors, insurers, and financial and educational 
institutions. We practice in all courts and jurisdictions at all levels.

Our attorneys have substantial expertise in mass tort cases, commercial matters, 
environmental litigation, insurance, and anti-trust, bankruptcy, transportation, labor-
management relations, securities, mergers and real estate. Many of our trial attorneys 
are nationally recognized in their fields and are often asked to assume responsibilities far 
outside of Mississippi in substantive areas involving widespread litigation.

Jackson, MS | New Orleans, LA | Houston, TX 
Detroit, MI | Red Bank, NJ 

 
formanwatkins.com

MeMber firM PrOfile firM cOntacts
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David Gustman 
312.360.6515 
Chicago, IL

Jennifer Fitzgerald 
312.360.3585 
Chicago, IL

Freeborn & Peters LLP is a full-service law firm, headquartered in Chicago, with international 
capabilities.

Freeborn & Peters supports its clients in the following legal disciplines: Litigation, 
Corporate Law, Real Estate, Bankruptcy and Financial Restructuring, and Government 
and Regulatory Law.

The firm is highly regarded for its ability to handle particularly complex commercial disputes, 
including those in the fields of antitrust, environmental, shareholders’ rights, directors’ and 
officers’ liability, restrictive covenants and trade secrets, and intellectual property.

Freeborn & Peters is always looking ahead and seeking to find better ways to serve its 
clients. It takes a proactive approach to ensure its clients are more informed, prepared and 
able to achieve greater success – not just now, but also in the future.

While the firm serves clients across a broad range of sectors, it has also pioneered an 
interdisciplinary approach that serves the specific needs of targeted industries, including 
insurance and reinsurance; food; transportation, including railroads, trucking, and logistics; 
and private equity.

Freeborn & Peters is an organization that genuinely lives up to its core values of integrity, 
caring, effectiveness, teamwork, and commitment, and embodies these values through 
high standards of client service and responsive action. Its lawyers build close and lasting 
relationships with clients and are driven to help them achieve their legal and business 
objectives.

Chicago, IL | Springfield, IL | Richmond, VA 
 

freeborn.com

MeMber firM PrOfile firM cOntacts
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Alan Gries 
215.446.6267 
Philadelphia, PA

 
John Romeo 
215.446.6223 
Philadelphia, PA 

Madeline Sherry 
215.446.6201 
Philadelphia, PA

Steve Imbriglia 
215.446.6209 
Philadelphia, PA

 

 

Founded in 1926, Gibbons is ranked among the nation’s top 250 firms by The National 
Law Journal. The firm provides transactional, litigation and counseling services to leading 
businesses regionally, nationally and internationally.

Gibbons expanded its Philadelphia office with the addition of 25 attorneys from Hecker 
Brown Sherry and Johnson, a prominent Philadelphia civil litigation boutique. This 
expansion is a key aspect of Gibbons’ strategic plan to enhance its ability to serve clients 
from offices throughout the region.

Gibbons was recently ranked one of the top 100 firms in the nation for diversity by Multi-
Cultural Law magazine, and Gibbons’ attorneys are recognized among the nation’s leading 
business attorneys by The Best Lawyers in America, Chambers USA Guide to America’s 
Leading Business Lawyers and Super Lawyers publications.

The firm’s 200+ attorneys counsel businesses and business owners in all legal areas 
including Business & Commercial Litigation, Corporate, Criminal Defense, Employment 
Law, Financial Restructuring & Creditors’ Rights, Government Affairs, Intellectual Property, 
Products Liability, and Real Property & Environmental.

Philadelphia, PA | Newark, NJ | Trenton, NJ
New York, NY | Wilmington, DE 

 
gibbonslaw.com

MeMber firM PrOfile firM cOntacts
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Linda Woolf 
410.783.4011 
Baltimore, MD

Jeff Hines 
410.783.4041 
Baltimore, MD 

Nikki Nesbitt 
410.783.4026 
Baltimore, MD 

Rick Barnes 
410.783.4004 
Baltimore, MD 

 

Donald DeVries 
410.783.4006 
Baltimore, MD

Tom Cullen 
410.783.4019 
Baltimore, MD

Goodell, DeVries, Leech & Dann specializes in litigation and litigation management. Our 
firm was founded in 1988 by experienced trial lawyers who successfully defended product 
liability, professional malpractice, commercial, toxic tort and insurance coverage litigation. 
We offer our clients aggressive, high quality representation in the management and trial of 
sophisticated litigation traditionally handled by only the largest law firms while providing the 
personalized, cost-efficient service usually associated with smaller law firms.

Our firm’s 65 attorneys offer a rich diversity of litigation expertise and experience, 
representing clients in the pharmaceutical and medical device, industrial and consumer 
products, healthcare, insurance, consumer finance, technology, electronics, automobile 
and construction industries.

The diversity of the specialized knowledge of our firm’s lawyers allows complex litigation 
matters to be handled by an interdisciplinary team of lawyers able to contribute specific 
individual skills as needed. At the same time, the depth of litigation experience among 
the individual attorneys enables us to avoid overstaffing litigation matters. This flexibility 
in staffing, combined with a commitment to controlled, quality growth, permits Goodell, 
DeVries, Leech & Dann to provide effective representation at a reasonable overall cost.

Baltimore, MD | Philadelphia, PA 
 

gdldlaw.com

MeMber firM PrOfile firM cOntacts
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Bobby Hood, Sr. 
843.577.1201 
Charleston, SC

Molly Craig 
843.577.1215
Charleston, SC

 
Bobby Hood, Jr. 
843.577.1219 
Charleston, SC

James Hood 
843.577.1223 
Charleston, SC 

 

Blanton O’Neal 
843.577.1211 
Charleston, SC

Barbara Showers 
843.577.1207 
Charleston, SC

The Hood Law Firm offers a wide variety of litigation services in all State and Federal 
Courts throughout South Carolina and the United States. The goal of the Hood Law 
Firm is to provide the highest quality legal services to our clients in a cost effective and 
professional manner. The firm combines the personal attention of the partners in every 
case with the assistance of well qualified associates and legal assistants as well as state-
of-the-art computer technology.

The Hood Law Firm was established in 1985 by Charleston attorney Robert H. Hood, 
formerly a partner in the law firm of Sinkler, Gibbs & Simons. Specializing exclusively in 
civil litigation cases, the firm has grown rapidly since its inception and continues to grow to 
meet the needs of its diverse clients.

The majority of the firm’s cases involve the defense of personal injury cases, specifically 
in the areas of professional malpractice, insurance (including coverage disputes), toxic 
torts, automobile accidents, general negligence, and products liability. Other types of 
cases include commercial, banking, business litigation, employment disputes, sexual 
harassment, civil rights and constitutional claims, collection and construction cases. 
The firm also handles plaintiff’s cases involving contract disputes, commercial litigation, 
personal injury and product liability.

The firm and Mr. Hood are rated AV by Martindale-Hubbell. The firm is listed in the Bar 
Register of Preeminent Lawyers and in A.M. Best’s Directory of Recommended Insurance 
Firms. Mr. Hood has been listed in The Best Lawyers in America since its first edition in 
1978.

Charleston, SC 
 

hoodlaw.com

MeMber firM PrOfile firM cOntacts
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Lee Hollis 
205.581.0766 
Birmingham, AL

Jack Sharman 
205.581.0789 
Birmingham, AL

 
J. Chandler Bailey 
205.581.1515 
Birmingham, AL

Kevin Clark 
205-581.5808 
Birmingham, AL

Haley Cox 
205-581.1519 
Birmingham, AL

Ranked as one of the top commercial litigation firms in Alabama by the current edition 
of Chambers USA: America’s Leading Lawyers for Business, Lightfoot Franklin & White, 
LLC was founded on January 15, 1990 and we presently have over 60 lawyers. In order 
to focus on what we do best, we have restricted our practice to civil litigation matters, 
with the exceptions of environmental compliance advice, white-collar crime and internal 
investigations. Although we handle all types of civil litigation in state and federal courts, our 
primary areas of practice include commercial disputes, product liability, antitrust, consumer 
fraud, appeals, intellectual property, catastrophic personal injury and death, environmental/
toxic torts, class actions, professional malpractice, securities fraud, employment and 
communications.

Our stock in trade is our reputation of being able to take the most difficult cases to trial, when 
necessary, and to achieve excellent results. We will furnish, upon request, a summary of 
every jury verdict we have received since 1987, which demonstrates our trial record. While 
we are dedicated to trying and winning cases, we understand the need to control the cost 
of litigation. Therefore we only perform work that materially advances the interests of our 
clients, and we staff cases with the minimum number of attorneys necessary to perform 
that work. Additionally, we understand the importance of a client’s desire sometimes to 
target certain cases for early settlement, and when that is the case, we expeditiously get 
those cases in a posture for early resolution. We are committed to the utilization of all forms 
of Alternative Dispute Resolution. Several of our partners serve frequently as mediators 
and arbitrators, and virtually all of our attorneys have successfully employed all types of 
ADR.

Our appellate practice also has a tremendous reputation. We are regularly retained post-
verdict to handle post-trial motions and appeals of multi-million dollar verdicts. We have 
literally handled the largest appeals in the history of the state and take pride in our track 
record in the Supreme Court of Alabama, the Eleventh Circuit Court of Appeals and other 
appellate courts. We have participated in approximately 400 reported appellate decisions 
since the firm’s formation in 1990.

We employ the latest technology and are committed to improving and upgrading to keep 
up with new technological advancements. All of our attorneys regularly communicate with 
clients electronically, not only by e-mail, but also via our secure extranet and our in-house 
video conference center, which improves communication and the speed with which legal 
services can be delivered. We use the latest research and presentation tools and have our 
own in-house document management and trial technology departments. These capabilities 
enable us to present our cases more effectively and at less expense. We are on the cutting 
edge of successful litigation capability, whether the criterion is technological, tactical or 
jury rapport.

Birmingham, AL 
 

lightfootlaw.com

MeMber firM PrOfile firM cOntacts
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David Suchar 
612.672.8321 
Minneapolis, MN

Terry Newby 
612.672.8328 
Minneapolis, MN

Nicole Narotzky 
612.672.8373 
Minneapolis, MN

Jason Lien 
612.672.8319 
Minneapolis, MN

Cooper Ashley 
612.672.8363 
Minneapolis, MN

Through decades of dedicated service, Maslon’s Litigation Group has earned a reputation 
for being the lawyers to call when clients are facing the most complex legal issues and 
high stakes litigation matters. That’s why Chambers USA ranks Maslon as one of the top 
commercial litigation firms in Minnesota. Past editions have described Maslon’s Litigation 
Group as “[r]esponsive, insightful, innovative and intellectually strong, with attorneys who 
are loyal to the client and service-oriented” (2011), and have featured the following client 
statements:

“I have been extremely impressed with [Maslon’s] litigation group as a whole. They are 
quick to assess a case and are extremely realistic about the likelihood of success. When 
they engage in litigation, they are outcome-focused.” (Chambers USA, 2013)

“They have a broad range of commercial litigators and great products lawyers. They are 
rock-solid.” (Chambers USA, 2012)

We offer clients a broad range and depth of experience, and regularly represent major 
manufacturers, financial institutions, utility companies, and corporate and individual clients 
in a wide variety of commercial cases. We have successfully resolved disputes in state and 
federal trial and appellate courts, as well as in various alternative forums and administrative 
agencies.

Maslon clients can expect to have a litigation strategy tailored to fit their specific needs, 
taking into account the amount or matter in controversy, each client’s distinct business 
needs, its relationship with the community and employees, and its litigation philosophy. We 
also recognize that not every dispute requires litigation and are committed to thoughtful 
exploration of alternatives to litigation where practical. When litigation is necessary, 
we inform clients about innovative strategies to reduce the expense and uncertainty of 
litigation, such as arbitration, mediation, mini-trials and summary jury trials.

Our broad litigation experience includes: Appeals; Business Litigation; Competitive 
Practices/Unfair Competition; Construction and Real Estate Litigation; Corporate Trust 
Litigation, Employment Litigation; Insurance Coverage Litigation; Intellectual Property 
Litigation; Probate and Trust Litigation; and Tort and Product Liability.

With over fifty years in practice and more than 80 attorneys, Maslon is dedicated to 
achieving excellence in the practice of law, helping clients reach their most ambitious 
personal and business goals. In addition to our litigation services, Maslon offers extensive 
experience in the areas of advertising & marketing, business & securities, estate planning, 
financial services, labor & employment, and real estate.

Minneapolis, MN 
 

maslon.com
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Tony Lathrop 
704.331.3596 
Charlotte, NC

Tom Myrick 
704.331.1128 
Charlotte, NC

 
Bobby Bowers 
704.331.3560 
Charlotte, NC

Valecia McDowell 
704.331.1188 
Charlotte, NC 

 

Scott Tyler 
704.331.2463 
Charlotte, NC

Litigation: The firm conducts a broad civil litigation practice. Clients include businesses of 
all sizes, institutions, insurers, and self-insured companies. Our attorneys regularly appear 
in state and federal courts and before administrative agencies. We have experience in all 
alternate forms of dispute resolution, including mini-trials, mediation, and arbitration. We 
also have defended a large number of class actions. Our attorneys provide preventive 
counseling and litigation services on contract disputes; bankruptcy; lender liability; 
employment matters; product liability; construction disputes; entertainment; securities; 
franchising; collection of foreign debts and execution of foreign judgments in North Carolina; 
intellectual property disputes, including trade secrets, patents, trademarks and copyrights; 
environmental matters, including toxic torts; unfair trade practices, including antitrust, 
tying agreements, competitive bidding practices, promotional programs and practice, 
and exclusive dealing arrangements; confidentiality agreements; medical malpractice; 
suretyship; tax and estate matters; and title matters.

Employment: Moore & Van Allen Employment and Labor attorneys work hard to defend our 
clients’ rights before government agencies, and arbitrators, courts and to solve our clients’ 
problems short of litigation.

We take a proactive approach to labor and employment relations by understanding 
each client’s business objectives, identifying risks, and assisting in developing strategies 
to achieve those objectives. In addition to providing management training and policy 
development, we advise clients daily on responses to labor and employment issues. This 
combination of education, guidance and prevention results in significant cost savings, as 
well as establishing a more productive work place.

We regularly represent clients from coast to coast in various state and federal courts, as well 
as before administrative bodies-- handling claims of unfair labor practices, discrimination, 
sexual harassment, employee misclassification and pay disputes, wage and hour disputes, 
wrongful termination, workers’ compensation, denial of benefits, fiduciary liability, and 
employment contract disputes.

Our attorneys also represent companies in complex employment litigation involving class 
actions, collective actions, and actions concerning unfair competition, employee non-
compete, nonsolicitation, and confidentiality covenants, as well as trade secret, tortious 
interference, and employee raiding claims.

Because we are part of a full service law firm, our clients also receive the benefit of the 
experience of attorneys in Moore & Van Allen’s Employee Benefits, Immigration, Corporate, 
and Tax teams when any of these issues arises in an employment matter.

Charlotte, NC | Research Triangle Park, NC | Charleston, SC 
 

mvalaw.com
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Joseph Ortego 
212.940.3045 
New York, NY

Scott O’Connell 
617.345.1150 
Boston, MA

 
Vivian Quinn 
716.853.8134 
Buffalo, NY

Kevin Fitzgerald
603.628.4016
Manchester, NH 

 

David Tennant 
585.263.1021  
Rochester, NY

Louis Dolan
202.585.8818
Washington, DC

Nixon Peabody LLP is recognized as a “Global 100” law firm—one of the largest in the 
world. With 800 attorneys collaborating across major practice areas in 17 cities, including 
Boston, Chicago, London, Los Angeles, New York, Rochester, San Francisco, Shanghai, 
Silicon Valley, and Washington, DC, the firm’s size, diversity, and advanced technological 
resources enable it to offer comprehensive legal services to individuals and organizations of 
all sizes in local, state, national, and international matters. Our clients include emerging and 
middle-market businesses, national and multinational corporations, financial institutions, 
public entities, educational and not-for-profit institutions, and individuals.

While some firms possess litigators, few offer experienced and proven trial lawyers that 
keep clients trial-ready for any challenge across a broad spectrum of practices. And Nixon 
Peabody is one of the few firms with the experience and capability—and successful trial 
results—to serve as national trial counsel for clients who require a consistent approach to 
class action and aggregate litigation matters filed in multiple states.

Starting on day one, our clients are paired with courtroom veterans from Nixon Peabody’s 
trial team (NP Trial) who have a proven record of success trying cases to verdict in some 
of the most challenging venues. Our dedicated trial team provides early input on case 
strategy and contributes to the client’s case through all aspects of the life cycle until the 
matter is resolved. The unique approach of NP Trial not only keeps clients protected in and 
out of the courtroom, it offers the most efficient and effective means possible to reach a 
successful outcome—so our clients can get back to business.

Our diverse people and points of view allow us to attract the best people, and provide 
a rich and stimulating work environment that fosters innovation and a high-performance 
culture. Our atmosphere of mutual respect has helped Nixon Peabody earn recognition as 
a top employer. The firm has been ranked among the “Top 100 Law Firms for Diversity” 
(Multicultural Law Magazine 2009) and has earned the highest rating (100%) by the Human 
Rights Campaign Foundation’s Corporate Equality Index on lesbian, gay, bisexual, and 
transgender equality in corporate America. Nixon Peabody was recognized by FORTUNE 
magazine as one of the “FORTUNE 100 Best Companies to Work For®” in 2008, 2007, 
and 2006.

New York, NY | Boston, MA | Albany, NY
Buffalo, NY | Jericho, NY | Manchester, NH

Rochester, NY | Providence, RI | Chicago, IL
Hong Kong | London, UK | Los Angeles, CA

San Francisco, CA | Shanghai, China | Silicon Valley, CA
Washington, DC 

 
nixonpeabody.com
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Roger McCleary 
713.960.7305 
Houston, TX 

Jeff Parsons 
713.960.7302 
Houston, TX

Sawnie McEntire 
214.237.4303 
Dallas, TX

David Walton
214.237.4335
Dallas, TX 

 

Kristen McDanald 
713.960.7359 
Houston, TX

Parsons McEntire McCleary & Clark: We are courtroom lawyers, focused upon trials, 
appeals, arbitrations, and advocacy in all forums.

Today’s business leaders need advocates skilled in resolving complex and costly 
business disputes. Our lawyers fit the bill. We have handled thousands of cases and 
appeared in hundreds of courtrooms and arbitral forums, across the nation. We have a 
keen understanding of judges, juries, arbitrators, and other decision makers. We rest our 
cases upon a firm legal foundation. We present the facts and law of each dispute simply, 
convincingly.

Our clients include Fortune 500 companies and other significant businesses and institutions. 
We work in small teams, honoring the Texas tradition of “One riot - - One Ranger”. We 
strive for early analysis, planning, economy, and resolution in each case. We also provide 
pre-litigation counseling - - to help clients avoid litigation or prepare for a coming storm.

Houston, TX | Dallas, TX 
 

pmmclaw.com
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Diane Averell 
973.889.4150 
Morristown, NJ

Vito Gagliardi, Jr. 
973.889.4151 
Morristown, NJ

 
Charles Stoia 
973.889.4106 
Morristown, NJ

Founded in 1962, Porzio, Bromberg & Newman, P.C. is a cutting-edge law firm representing 
a wide variety of industry sectors. With over 80 lawyers throughout offices in Morristown 
and Princeton, NJ, New York City, Washington, DC, and Westborough, MA, the firm is 
committed to serving clients, providing high quality work and achieving results. Porzio 
provides a broad array of litigation, corporate, transactional and counseling services to 
clients ranging from Fortune 500 corporations to individuals to public entities.

At Porzio, a dynamic approach to problem solving and client service creates the energy 
and passion that form the foundation of the firm. Porzio meets clients’ rapidly changing 
needs by realigning our considerable resources to address demanding matters. Porzio is 
a business-oriented multidisciplinary law practice where attorneys collaborate with each 
other and with clients to find solutions to challenges and problems.

We strive to incorporate diversity and inclusion in our daily practices. By sharing the unique 
perspectives and capabilities of our people, we enrich our workplace and expand our 
potential, to the ultimate benefit of our clients.

Porzio is a workplace community dedicated to excellence, the highest quality client service, 
and our clients’ success. We recognize that a high quality and diverse workforce is key 
to accomplishing these goals. Personal and professional integrity, collegiality, teamwork, 
mutual respect and commitment to one another are values we hold dear.

Our adherence to these core values enables us to accomplish our clients’ objectives and 
achieve extraordinary results. We insist on fidelity to our core values. They are not mere 
words; they are the embodiment of who we are, what we do, and how we act.

Our clients are our paramount responsibility. We listen to them and understand their needs 
and goals. We efficiently employ our resources and substantive knowledge, skills, and 
experiences to achieve our clients’ objectives. We provide premium client service, superior 
work product and bring value and exceptional results to our clients. Our culture inspires 
us to innovate.

Morristown, NJ | Princeton, NJ | New York, NY
Washington, DC | Westborough, MA 

 
pbnlaw.com
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Teresa Bartosiak 
314.446.4283 
St. Louis, MO

John Sandberg 
314.446.4214 
St. Louis, MO

 
Lyndon Sommer 
314.446.4264 
St. Louis, MO 

 

Mary Anne Mellow 
314.446.4226 
St. Louis, MO

Sandberg Phoenix & von Gontard P.C. was founded in 1979 with nine attorneys. The firm 
has grown steadily to become one of the leading law firms in the St. Louis metropolitan 
area and the Midwest.

Regional Representation: The firm’s main offices are located in downtown St. Louis, 
Missouri. The firm also maintains offices in Carbondale, Edwardsville, Alton, and O’Fallon, 
Illinois, in recognition of the regional nature of the St. Louis economy. All of the firm’s 
attorneys become licensed to practice in both Missouri and Illinois.

Client Representation: Superior legal service, a cost conscious approach to the delivery 
of services, and client satisfaction are hallmarks of Sandberg, Phoenix & von Gontard, 
P.C. The firm recognizes that in a competitive economy, legal services must be delivered 
efficiently and economically. The firm provides detailed billing statements to clients and 
works with its clients to contain costs consistent with the nature of the particular case or 
project. During and at the conclusion of each matter, the firm sends questionnaires to its 
client requesting evaluation of the service provided by the firm.

Practice Development: Sandberg Phoenix & von Gontard P.C. recruits outstanding students 
from the top law schools of the region and the country. Most of the firm’s attorneys were 
members or editors of their law school journals, and many served as judicial clerks before 
joining the firm. The firm sponsors a summer intern program under which outstanding 
students work for the firm, usually between their second and third years of law school. 
The summer program both accelerates the student’s understanding of the practice of law 
and permits the firm to identify superior individuals who will become members of the firm 
after graduation. Internal continuing legal education programs, attendance at professional 
seminars, and training with senior attorneys assure continuing professional development.

Professional Affiliations: The firm is honored to have been nominated and elected into 
membership of The Network of Trial Law Firms. The Network of Trial Law Firms is a 
national organization comprised of a select number of premier law firms from around the 
country with practices concentrated in civil litigation.

St. Louis, MO | Clayton, MO | Edwardsville, IL
Carbondale, IL | O’Fallon, IL | Alton, IL

Overland Park, KS 
 

sandbergphoenix.com
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Joel Hoxie 
602.382.6264 
Phoenix, AZ

 
Amy Sorenson
801.257.1907
Salt Lake City, UT 

Greg Marshall 
602.382.6514 
Phoenix, AZ

Warren Platt 
714.427.7475 
Orange County, CA

Alex Fugazzi 
702.784.5202 
Las Vegas, NV

 

Founded in 1938, Snell & Wilmer is a full-service business law firm with more than 400 
attorneys practicing in nine locations throughout the western United States and in Mexico, 
including Phoenix and Tucson, Arizona; Los Angeles and Orange County, California; 
Denver, Colorado; Las Vegas and Reno, Nevada; Salt Lake City, Utah; and Los Cabos, 
Mexico.

As a large, full-service firm, Snell & Wilmer provides the competitive advantage of having 
the ability to call upon the diverse experience of our attorneys to address the particular 
and evolving legal issues of any engagement. A team of attorneys and support staff can 
be easily assembled for large scale projects or emergency situations. To maximize these 
advantages, Snell & Wilmer attorneys are organized into practice groups. This gives clients 
easy accessibility to the unique skills and knowledge of each attorney.

For more than seventy years, Snell & Wilmer has been dedicated to providing superior 
client service. As a result, we have earned a reputation for providing our clients with what 
they value - exceptional legal skills, quick response and practical solutions delivered with 
the highest level of professional integrity. Snell & Wilmer’s attorneys and staff continue to 
be strongly committed to these objectives.

Phoenix, AZ | Tucson, AZ | Orange County, CA
Salt Lake City, UT | Las Vegas, NV | Los Angeles, CA

Reno, NV | Denver, CP | Los Cabos, Mexico 
 

swlaw.com
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Terry Brantley 
404-888-6160 
Atlanta, GA

Brad Marsh 
404-888-6151 
Atlanta, GA

 
David Atkinson 
404-888-6166 
Atlanta, GA

At Swift, Currie, McGhee & Hiers, LLP, our mission is simple: to be your first choice. We 
aim to fulfill that mission by setting the standard for valuable and innovative solutions while 
building and maintaining mutually prosperous and lasting relationships with our clients.

In addition, we will maintain the highest ethical standards, as well as our reputation for 
courteous, respectful and professional behavior; foster an environment of cooperation and 
teamwork, mutual respect and an open exchange of ideas; help each other excel, market 
and succeed; attract, develop and retain diverse, talented and exceptional professionals; 
maintain an appropriate work/life balance; and invest our time and resources in the 
communities in which we work.

Atlanta, GA | Birmingham, AL 
 

swiftcurrie.com

MeMber firM PrOfile firM cOntacts

-- 23 --



Tony White 
614.469.3235 
Columbus, OH

Tony Rospert 
216.566.5861 
Cleveland, OH

Clients from a broad range of industries entrust us with their most complex conflicts, 
high-profile matters and potentially costly trials in courtrooms across the country. Our trial 
lawyers handle all types of disputes, from contract claims to major class actions, giving us 
the wide-ranging experience that enables us to develop strategies to achieve clients’ goals. 
Every trial is different, and recognizing that enables us to bring a creative and thoughtful 
defense approach to each case after thoroughly evaluating it with our client and gaining a 
comprehensive understanding of their needs and objectives. Our extensive trial experience 
gives us an unparalleled grasp of the importance of understanding and explaining complex 
facts necessary to achieve success at trial whether in front of a judge or jury.

Our trial lawyers are widely acclaimed by clients and peers and have earned recognition by 
the American College of Trial Lawyers, Chambers USA, Benchmark Litigation and The Best 
Lawyers in America®. BTI Litigation Outlook 2015: Changes, Trends and Opportunities for 
Law Firms also lists us among the top firms in the country in four areas of litigation and 
Benchmark Litigation has named us its Ohio Litigation Firm of the Year.

By applying proven legal project management principles to each engagement, we create 
a precise, efficient method for overseeing all aspects of a trial. We monitor costs to budget 
and communicate frequently regarding progress, developments and changes in scope, 
timeline or budget. Careful analysis and planning allow us to staff a trial team appropriately, 
using resources that control costs while providing the highest-quality counsel and service.

Our trial lawyers have also been at the forefront of offering clients alternatives to the standard 
hourly-rate billing structure. We devise tailored, value-based pricing arrangements with a 
sharp focus on achieving maximum cost-efficiency and meeting clients’ needs for more 
predictability and better alignment with business objectives.

Our SmartPaTH solution earned recognition from The Financial Times, which ranked us 
first in the category “Most innovative North American law firms 2015: New working models.” 
We also have been recognized nationally by BTI as one of the top seven firms innovating 
by making changes others are not to improve the client experience and as one of the top 
22 firms considered best at developing and implementing alternative fee arrangements.

Cleveland, OH | Cincinnati, OH | Columbus, OH
Dayton, OH | Washington, DC | New York, NY

Atlanta, GA 
 

thompsonhine.com
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Mike O’Donnell 
303.244.1850 
Denver, CO

Hugh Gottschalk 
303.244.1858 
Denver, CO

 
Mike Williams 
303.244.1867 
Denver, CO 

 

Carolyn Fairless 
303.244.1852 
Denver, CO

John Fitzpatrick 
303.244.1874 
Denver, CO

The 90+ trial-tested lawyers of the Denver civil litigation firm Wheeler Trigg O’Donnell 
(“WTO”) are known for trying precedent-setting cases in difficult jurisdictions throughout 
the country. WTO has tried more cases to verdict than any similar-sized firm in the region 
– 43 trials and 41 arbitrations in the last five years.

WTO handles trials, appeals, arbitrations, and related areas of complex civil litigation, 
including class actions and multidistrict litigation, on a local, regional, and national basis. 
We serve as resolution and trial counsel for many of the nation’s best-known companies, 
including Whirlpool, General Electric, Chrysler Group, Pfizer, McKesson, Mercedes-Benz, 
Advanced Bionics, Allstate, Ford, USAA, and United Airlines.

WTO has defended clients against allegations related to bad faith, breach of contract, 
breach of warranty, product liability, professional liability and malpractice, franchise 
and distribution matters, intellectual property infringement, personal injury, toxic torts, 
discrimination and employment management, and other legal issues related to business 
operations. We represent companies and individuals in such diverse industries as 
pharmaceuticals, medical devices, insurance, automotive, banking and financial services, 
construction and engineering, energy, consumer products and services, health care, law, 
accounting, natural resources, telecommunications, food service, asbestos, manufacturing, 
and franchise and distribution.

Our lawyers are admitted to practice law in 19 states and the District of Columbia. We have 
served as lead trial counsel in all 50 states and have tried cases to verdict in 45 states, 
Puerto Rico, the Virgin Islands, and the District of Columbia. We have appeared before 
the U.S. Supreme Court, most of the U.S. courts of appeals, two-thirds of the U.S. district 
courts, over a dozen state supreme courts, and several federal regulatory agencies.

WTO has been able to attract first-rate lawyers to complement the depth and experience 
of our original team because of our reputation for excellence, the quality of our clients, 
and the challenge of their legal problems. Six of our partners are elected Fellows of the 
American College of Trial Lawyers and firm chairman Mike O’Donnell is an ACTL Regent. 
Martindale-Hubbell has given the AV peer-review rating to over 60% of our partners. Over 
70% of our associates have served a state or federal trial or appellate judicial clerkship. 
Our firm and lawyers consistently appear in local and national rankings surveys such as 
Best Lawyers, Chambers USA, The Legal 500 U.S., and Colorado Super Lawyers.

Beyond the courtroom, WTO’s almost 200 employees make up the professional and 
collegial culture that has earned us a top-10 ranking for the past nine years in the annual 
Denver Business Journal’s best places to work survey. WTO was number one in 2008, 
2010, and 2012. Our community-mindedness is unmatched as evidenced by our selection 
to receive the Denver Business Journal’s 2010 Partners in Philanthropy award for the 
volunteer hours and charitable contributions donated to the community through the WTO 
Foundation.

Denver, CO 
 

wtotrial.com
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THE 
TEN-MINUTE 
VOIR DIRE

Jerry Glas
Deutsch Kerrigan (New Orleans, LA)

504.593.0627 | jerry@deutschkerrigan.com

Our right to intelligently exercise peremptory challenges is 
under constant attack. Every day, judges are redefining and 
limiting our opportunity to question and interact with potential 
jurors. Most federal courts judges have already taken over 
the initial questioning, and many now prohibit lawyers from 
having any interaction with potential jurors. Even our state 
courts, the last bastions of voir dire, are starting to fall. Every 
day, more and more state court judges are conducting voir 
dire and allowing only “limited follow up” by the lawyers. And, 
by now, you realize why: 

Trial lawyers cannot be trusted. 

We are paid advocates, and the stench of our bias fouls 
the courtrooms in which we practice. We ask questions that 
have nothing to do with a juror’s qualifications. We harass 
unfavorable jurors, tricking them into making admissions 
that spare us from spending our precious peremptory 
challenges. Meanwhile, we hypocritically coddle favorable 
jurors with leading questions and cleverly rehabilitate jurors 
who should be excused for cause.

We suggest or tell jurors about the evidence they will hear, 
and we shamelessly solicit promises about how they will 
respond. We tell personal stories and jokes, dazzling them 
with our wit and charm. We flirt. We smile. We ask convoluted 
questions and we repeat those questions until we get the 
soundbite we desire. Unchecked, we shine the spotlight on 
ourselves, waste the court’s time, try our case before the first 
juror is sworn, and brag about it at the next cocktail party.

We are a threat to the civil justice system and the bane of a 
judge’s existence. There isn’t an appointed or elected judge 
in America who doesn’t believe--on some level--they can do 
a much better job of conducting voir dire than the lawyers 

seated before them. 

We stand convicted of abusing the right to voir dire, and our 
sentence fits our crime. Just look at us! Squirming in our 
seats while the judge asks questions that have no hope of 
discovering bias. Gritting our teeth while the judge wastes 
time sharing stories, playing the “hey, do you know so and 
so” game, and making friends with the jurors. Pretending 
to smile while the judge cleverly rehabilitates jurors who 
should never be allowed to serve. Holding our tongue while 
the judge thanks dream jurors for their candor instead of 
clarifying what those jurors really meant and establishing 
that the jurors really could be fair. Suffering at the judge’s 
unskilled hand what the judge should be suffering at ours. It 
is absolute torture, and we are left with no choice.  

We must adapt. We must forget the latitude we enjoyed 
during the Golden Age of voir dire. We must discard our “go 
to” questions and jokes. No more name dropping. No more 
asking about bumper stickers and magazine subscriptions. 
No more deep dives into their real feelings about insurance 
companies and “big bad” corporations. 

We must adopt a new playbook. When the judge finally 
finishes conducting voir dire, and skeptically asks if we 
have any “follow up questions,” we must stand up and ask 
questions designed to send the right message about us, 
our client, and our case. We have to resist the urge to pit 
ourselves against the judge by trying to rehabilitate jurors 
the judge personally identified as biased and by “following 
up” with jurors who the judge personally rehabilitated. 

We must resist the urge to ask questions that broadcast 
what we don’t want in a juror (i.e., what we are afraid of) and 
suggest a lack of confidence in our case. Instead, we must 
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launch into a line of questioning that expresses absolute 
confidence in our case and either broadcasts what we do 
want in a juror or what we know will ultimately decide the 
case. We must make jurors feel honored to be “selected” or 
make certain they are focused on the right issue.

Here are some suggestions on how to embrace the “ten 
minute” voir dire by designing a line of questions that 
establish the perfect “theme” for voir dire.

1. Let The Court Discover Bias
Yes, trial lawyers owe it to their clients to discover whether 
jurors have certain biases or prejudices—either for or 
against—the parties, their counsel, witnesses, testing, and 
claims (to name only a few). But those questions do not 
have to be asked by lawyers.

It may be better for the court to ask the questions designed 
to discover bias because: (1) jurors are more likely to 
respond honestly to the court; (2) jurors are less likely to 
resent being asked a personal question when the question 
is asked by the court; and (3) the court’s asking the question 
sends a message to the jury that such bias/prejudice will not 
be tolerated.

Consider the standard questions seeking to determine 
whether jurors are biased against corporations: “Would you 
be more likely to hold a corporation liable than an individual?” 
and “Can you treat a corporation the same as an individual?” 
How many corporation-hating jurors actually volunteer that 
bias to the corporation’s attorney (knowing that’s what the 
corporation’s attorney wants)? How many jurors will be 
insulted by the question? And, perhaps most importantly, 
what message does it send when a corporation’s attorney 
asks that question (other than “we’re afraid that some of you 
hate us and we can’t get a fair trial)? Wouldn’t it be better 
for the court to ask these questions, and send the message 
that the court recognizes the risk of such bias and will not 
tolerate such bias. Wouldn’t the court’s asking the question 
be as (or more) effective than a jury charge?

Prepare and file a motion with the court requesting that the 
court include in “its voir dire” specific questions that you want 
asked to discover bias and prejudice. No, the court is not 
going to ask all of the questions you submit. No, the court is 
not going to ask the questions as cleverly as you would have. 
No, the court is not going to follow-up the way you would 
have. But letting the court ask the pedestrian questions frees 
you up to ask only those questions necessary to establish 
your voir dire theme and easily associated with that theme.

2. Forget Speed Dating
Only trial lawyers and jury consultants are so vain and naïve 
as to think they can reliably “figure out” a stranger with five 
questions or from ten facts. How well do you really know 

your spouse or your best friend? Or your mother or you 
neighbor? Do you know them well enough to predict, with 
any certainty, how they would vote if they served as a juror 
in one of your cases? Well, I’ve been married to my wife 
for more than eighteen years, and I can only reliably predict 
how she will vote when a waiter offers a chocolate dessert 
or I offer to do laundry. 

People are complicated. Yes, well-framed questions can 
reveal the existence of certain basic relationships. But 
a juror’s ultimate opinion is often shaped by his or her 
personal experiences. How can a lawyer possibly determine 
whether the plaintiff’s personality will remind them of a dear 
high school friend or a despised ex-spouse? What question 
could possibly  reveal whether a juror will hate your expert’s 
accent, eye contact, or bluntness?     

Resist the urge to “speed date.” If the court allows only limited 
follow up, resist the temptation to respond by trying to cram 
an hour of questions into ten minutes. Even people who are 
“speed dating” aren’t dumb enough to take that approach (at 
least, I hope they don’t. I really don’t know. Again, I’ve been 
married for more than eighteen years).

3. Don’t Try To “Fix” What The Court Did
Jurors respect the judge and mistrust trial lawyers. 
Remember that the black robe, the gavel, and the elevated 
bench are all impressive. Most jurors will assume that the 
judge knows more law in general and more about voir 
dire in particular than the lawyers who pass through their 
courtroom. By the time the judge finishes asking questions, 
most jurors will have the same reaction to the judge’s asking 
the lawyers “any follow up”:  I can’t imagine he forgot 
anything. And when the lawyer stands up and says “yes, 
Your Honor,” most jurors will have the same thought: Here 
comes the lawyering! So the first question out of your mouth 
had better be a good one.

Resist the temptation to rehabilitate a juror whose bias or 
prejudice the court has already discovered. Consider how it 
will look and sound to the other potential jurors. It will appear 
that you want a biased and prejudiced potential juror, that you 
don’t care about the court’s opinion, and that you are trying 
to help the biased juror. Is the risk of giving that impression 
to the jury worth the .01% chance that you’ll get an answer 
that persuades the court to deny a challenge for cause? 

Resist the temptation to attack a juror who the court has 
already questioned about a bias or prejudice, especially 
if the court concluded the line of questioning by asking if 
the juror can be “fair and impartial” or “can follow the law.” 
Consider how it will look and sound to the other potential 
jurors. It will appear that you don’t trust the juror’s answer or 
the court’s legal instincts (because the court accepted the 
answer). And it may give the impression that you’re the type 
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of lawyer who fights every ruling. Is the risk of giving that 
impression to the jury worth the .01% chance that you’ll get 
an answer that persuades the court to grant your challenge 
for cause? 

4. Establish A Voir Dire Theme
Jurors will draw conclusions about you, your client, and the 
key trial issue based on the questions you ask during voir 
dire. Stop focusing on what an answer might tell you about 
the juror and start thinking about what the question might tell 
the jurors about you and your client.

What would you think if, during speed dating, your date 
asked you three questions: (a) “what do you do for a living”; 
(b) “what kind of car do you drive”; and (c) “how much did 
your watch cost you?” What would you immediately conclude 
is most important to your date? What impression would you 
have of your date? And would anything your date said after 
those questions matter?

Trial lawyers, especially those granted only limited voir dire, 
should choose a voir dire theme and make certain that every 
question is consistent with that theme. 

Here are some examples of voir dire themes that send the 
right message:

a. “We want smart jurors.” 

One generic but effective theme for voir dire is “we 
want smart jurors.” By asking questions designed 
to identify smart jurors, you send the message “we 
win if we get smart jurors” because smart jurors will 
understand the evidence and find for your client.  
Additionally, if any of the “smart” jurors don’t get 
selected, the jury may (perhaps correctly) conclude 
that opposing counsel “cut” them because opposing 
counsel is afraid of smart jurors.

Ask questions like the following:   

• Does anyone enjoy crossword puzzles or 
Sudoku?

• Did anyone’s college degree require a lot of 
reading & analysis?

• Does anyone’s job require them to read & 
analyze a lot of material?

• Does anyone’s job require them to be particularly 
logical or methodical?

• Does anyone’s job require them to objectively 
analyze the basis for complaints?

• Does anyone’s job require them to objectively 
analyze conflicting estimates?

This line of questioning may prompt potential jurors 
to volunteer useful information about themselves, 
but it will definitely send the message that you and 
your client want smart jurors. And it may suggest the 
other side took this matter to trial “counting on” or 
“hoping for” dumb jurors.

b. “We want hard-working jurors.”

You have to know yourself and your venue. If 
you sell yourself to the jury as some variation of 
Saturday Night Live’s “caveman” lawyer, you may 
feel hypocritical or uncomfortable asking jurors 
about their college degrees or logical ability. And, if 
the court discovers during its questioning that only 
three potential jurors have college degrees or jobs, 
you may need to rethink or tweak your “we win if we 
get smart jurors.”

Another generic but effective theme for voir dire is 
“we want hard-working jurors.” By asking questions 
designed to identify hard-working jurors, you send 
the message “we win if we get hard-working jurors” 
because they will take the time to understand the 
evidence that favors your client. Additionally, if any 
of the “hard-working” jurors don’t get selected, the 
jury may (perhaps correctly) conclude that opposing 
counsel “cut” them because opposing counsel 
wants lazy jurors.

Ask questions like the following:

• Does anyone’s job require them to roll-up their 
sleeves and read hundreds of pages a week?

• Who is willing to roll-up their sleeves and wade 
through thousands of pages of medical records?

• Does anyone know of a reason why they might 
not be the right juror to be asked to listen to 
hours of medical testimony, either because 
of problems with hearing, seeing, attention, 
concentration, or any other problem?

• Was anyone allergic to science (or math) class 
in high school?

• Does anyone religiously watch television shows 
about ERs (perhaps in a medical causation 
case)?

Of course, it is possible to combine two generic 
themes, ask both lines of questioning, and send 
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the message that “we want smart jurors and hard-
working jurors.”

c. “We want fact-checkers.”

The outcome of many trials is determined by how a 
plaintiff performs on the stand. If you want the trial to 
come down to whether the jury believes a plaintiff’s 
subjective complaints, design a line of questions that 
focuses potential jurors on the need for a plaintiff to 
support their self-serving testimony with objective 
evidence. By asking questions about their ability to 
“consider and weigh” evidence that might contradict 
a plaintiff’s testimony, you express confidence in 
your ability to produce evidence that contradicts and 
undermines that testimony (so make sure it does!).

Ask questions like the following:

• Will anyone automatically assume that the 
plaintiff is telling the truth or correctly recalling 
their symptoms? 

• Is everyone comfortable (or willing to roll up 
their sleeves) and check the facts?

• Is everyone comfortable judging the plaintiff’s 
credibility?

• Can you “consider and weigh” whether 
surveillance video contradicts plaintiff’s 
testimony?

• Can you “consider and weigh” whether 
eyewitness testimony contradicts plaintiff’s 
testimony?

• Can you “consider and weigh” whether plaintiff 
made a contradictory prior statement to police 
or doctors?

• Can you “consider and weigh” whether the 
records of the first physical examination after 
the accident contradicts plaintiff’s testimony?

• Can you “consider and weigh” whether the result 
of MRIs and CT scans contradicts plaintiff’s 
testimony (or do you think that MRIs & CT scans 
are “voodoo” science)?

• Can you “consider and weigh” whether 
neuropsychological testing contradicts plaintiff’s 
complaints?

By focusing on the plaintiff’s testimony and repeating 
the word “contradicts,” you hammer-home that 
plaintiff must do more than take the stand and say 

“trust me.” By asking jurors if they could “consider 
and weigh” contradicting testimony, you suggested 
that plaintiff’s testimony will be contradicted by 
objective evidence (so make certain that it will!). 

d. “Best expert should win.” 

The outcome of many trials will be determined by 
whether the jury believes the testimony of your expert 
(versus theirs). If you want the trial to come down 
to a battle of experts, design a line of questioning 
that focuses potential jurors on the importance of 
the expert testimony, and evaluates their ability to 
compare qualifications, materials, and methodology. 
By asking questions about their ability to judge 
experts based on their qualifications, materials, 
and methodology, you express confidence in your 
expert’s ability to win a “battle of the experts.”  

Ask questions like the following:

• Does anyone work with a neurologist?

• Does anyone have a family or friends who are 
neurologists?

• Has anyone ever researched (this particular) 
neurological issue?

• Does anyone think that the opinion of all 
neurologists should be given equal weight?

• Can everyone “consider and weigh” whether 
one neurologist is better qualified?

• Can everyone “consider and weigh” how the 
neurologist reached that opinion (or validity of 
his “methodology”)?

• Can everyone “consider and weigh” the basis 
for a neurologist’s opinion?

• Can everyone “consider and weigh” whether one 
neurologist failed to read (or failed to request or 
wasn’t provided) all of the medical records? 

• Can everyone “consider and weigh” whether 
peer-reviewed medical literature supports that 
neurologist’s opinion?

• Can everyone wait until they’ve heard from both 
neurologists before making up their minds?

By repeating the word “neurologist” in every 
question, you hammer-home that the trial will be a 
“battle of neurologists.”  By asking jurors if they can 
“consider and weigh” qualifications, you express 
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confidence that your neurologist is better qualified. 
By asking jurors if they can “consider and weigh” 
whether one neurologist failed to read all of the 
medical records, you suggest that your client read 
all of the medical records and theirs didn’t (so make 
sure that’s the case!).

e. “Treating physician should win.”

It is unlikely that plaintiff attorneys will ever embrace 
the concept of the ten minute voir dire, but defense 
counsel should prepare for that possibility. One 
potentially effective voir dire theme for plaintiffs 
would be “the treating physician should decide 
this case.” If a plaintiff attorney recognized that the 
outcome of the trial would be determined by a “battle 
of experts,” and that the defense expert was better 
qualified or informed, plaintiff’s counsel could frame 
the issue for the jury by focusing on the inherent 
advantages of being a treating physician.

Imagine if a plaintiff attorney used his or her ten 
minutes of voir dire to frame the “real issue” for the 
jury by asking the following questions:

• Do any of you work for a doctor who treats 
patients?

• How many of you all have a treating physician?

• How many of you all have seen your treating 
physician for more than a year?

• How many of you all trust your treating 
physician?

• Can you “consider and weigh” how many times 
a doctor treated or examined the plaintiff before 
the accident?

• Can you “consider and weigh” how many total 
minutes the doctor spent treating or examining 
the plaintiff before the accident?

• Can you “consider and weigh” how many times 
the doctor has treated or examined the plaintiff 
since the accident?

• Can you “consider and weigh” for how long a 
doctor has treated or known a plaintiff?

• If the court instructs you to give greater weight 
to a treating physician, can you follow that 
instruction? 

No plaintiff attorney has ever framed the trial this 
way, but it could be incredibly effective—which 

is why every defense attorney should religiously 
prepare a “counter” voir dire theme. Without sharing 
my specific questions (for any plaintiff attorneys who 
may someday read this), I will say that an effective 
counter theme would likely start with “is anyone 
going to automatically assume that a treating 
physician is correct?” and would likely involve 
asking whether jurors can “consider and weigh” 
the specific evidence supporting the opinion of the 
defense expert.  

f. “One issue determines the winner!”

The outcome of many trials will be determined by the 
jury’s answer to a single critical question. If you want 
the trial to come down to a single question or issue, 
design a line of questioning that focuses potential 
jurors on the importance of that issue and (at least 
purports to) and evaluate their ability to determine 
that issue fairly and impartially. By asking questions 
about one and only one issue, you can frame the 
purpose of the entire trial for the jury and express 
confidence in your ability to prevail on that issue.   

For example, in a case involving a manufacturing 
defect claim, we knew the product met specifications, 
but we were wary of plaintiff’s argument that the 
product must have deviated from its design because 
it wasn’t designed to cause cardiac arrest. When the 
federal court allowed only ten minutes of voir dire, 
we decided to frame the trial by focusing the jury on 
the issue of whether the product met specifications. 
We asked questions like the following:

• Has anyone ever been responsible for making 
certain that a product met specifications?

• As anyone ever worked for the manufacturer of 
a product that was built to specifications?

• Has anyone ever been injured by a product that 
deviated from specifications?

• Has anyone ever filed suit alleging that a product 
failed to meet specifications?

• Is anyone going to assume that, because plaintiff 
filed a manufacturing defect claim, our product 
must have deviated from specifications?

• Can everyone “consider and weigh” the results 
of testing designed to determine whether a 
product deviated from specifications?

• Can everyone “consider and weigh” whether 
an expert analyzed (or requested) testing of a 
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product before offering an opinion as to whether 
it met specifications? 

By repeating the word “specifications” in every 
question, we hammered-home that plaintiffs 
were required to prove that our product deviated 
from specifications. By asking jurors if they could 
“consider and weigh” testing that was “designed 
to determine whether a product deviated from 
specifications,” we suggested that the results of 
the testing proved our product did not. By asking 
jurors if they could “consider and weigh” whether 
an expert considered the results of such testing, we 
suggested that plaintiff’s expert failed to consider 
that testing. In so doing, we framed the “real issue,” 
and the jury absolutely expected plaintiffs to stand 
up during opening statement and identify how the 

product specifically deviated from specifications 
(which opposing counsel did not do).

5. Conclusion
More and more courts are going to limit trial lawyers to “ten 
minute” voir dire. More and more clients are going to ask 
trial lawyers to share their approach to the “ten minute” voir 
dire allowed by the court. Start working on your “ten minute” 
voir dire now. Start considering the advantages of choosing 
to perform a ten minute voir dire and establishing a voir 
dire theme even when the court allows unlimited voir dire. 
Consider how each question reflects on you and your client. 
Consider how you can frame the entire trial by focusing on 
one witness, one issue, or one piece of evidence during your 
voir dire. 

Get the most out of your ten minute voir dire!
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Compliance 

Companies are facing regulatory uncertainty.
• There are consistent changes in federal and state 

regulations.
• There is growth in number and complexity of regulations, 

particularly at the federal level.
• There is renewed uncertainty concerning international 

arrangements (e.g. Brexit, NAFTA).

Companies are facing different regulations across 
jurisdictions.
• Companies may be subject to different state regulations.
• Companies may be subject to different US and foreign 

regulations. - Being subject to enforcement in multiple 
jurisdictions means that companies may also may be 
penalized multiple times for the same conduct (e.g.,  
enforcement actions related to the Libor scandal).

US regulations govern or impact international operations.
• US regulations which apply to US companies operating 

in foreign countries (e.g. Foreign Corrupt Practices Act).
• US legislation may force other countries to pass similar 

legislation for uniformity (e.g., Foreign Account Tax 
Compliance Act).

Such concerns are even more pronounced in highly-
regulated sectors, such as finance and healthcare.

Risk and Crisis Management

Data security and privacy.
• Companies are producing and storing more 

data, so they need to focus much more energy 
on securing that data, particularly personal or 

other protected information.  

• Estimated data production will be 
approximately 30 times greater in 2020 than 
it was in 2010.

• Cybersecurity threats come from a number of 
places.

• External threats – hacking/phishing/malware/
ransomware.

• Internal threats – employee action, whether 
malicious or inadvertent.

• Breaches via third parties, such as outside 
vendors.

• Companies need policies and procedures in 
place.

• Policies for preventing data breaches.

• Planned procedures for if (or when) data is 
compromised.

• There are many potential costs for a data 
breach.

• Reputational costs resulting in  lost customers/
revenue.

• Enforcement against the company under laws 
requiring protection for certain information 
(e.g., HIPAA, HITECH Act, Gramm Leach 
Bliley Act, Minn. Stat. § 325E.61).
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• Other civil liability – class actions, derivative 
suits, and shareholders suits.

• Direct response costs and lost productivity.

• Made more complicated by proliferation of 
mobile devices and virtual work environments.  

• Companies must also generally ensure 
adequate oversight of third-parties to whom 
they outsource.

Shareholder activism is on the rise.

International companies must also plan for geopolitical 
changes (e.g., Brexit, NAFTA, international sanctions, other 
conflict).

Investigations

DOJ is more focused on individual accountability for 
corporate wrongdoing, as outlined in the Yates Memo in 
September 2015.

The government will view company cooperation as a 
mitigating factor for any misconduct, so companies have 
an increased incentive to cooperate in investigations.  
Therefore, the government has increased its dependence 
on in-house counsel conducting investigations of their own 
company.
• This increases the risk that in-house counsel may have 

an adversarial relationship with management or other 
employees.

• Consider using outside counsel to conduct investigations.

In-house counsel needs to ensure that client and privilege 
issues are clear while conducting investigations.
• Need to give Upjohn warnings to the company’s 

employees during investigation which make clear (1) 
that the company controls whether to waive privilege 
regarding information received, (2) the attorney 
represents the company, and (3)  the company’s 
interests may be adverse to the employee’s.

• It may be desirable to have separate counsel for 
employees to avoid confusion about attorney-client 
relations and protect privilege.

Litigation management

In-house counsel continue to look for ways to manage and 
lower costs for electronic discovery while the amount of ESI 
continues to increase. - More companies have been hiring 
outside vendors for document processing and review or 
using computer assisted review.

In-house counsel should ensure documents are managed 
well generally, and during litigation to avoid spoliation.

Focus areas of litigation:
• Companies are experiencing more labor and 

employment claims, particular in downsizing or unionized 
environments.

• There has been an increase in nationally based litigation.
• Protecting intellectual property and defending alleged 

infringement.

In-house counsel must be sensitive to other impacts 
litigation has on the company, such as draining employee 
time, morale, etc.

Cost avoidance

Companies are doing more legal work in-house.

Companies can enter into alternative fee arrangements with 
outside counsel.

Companies can move some or all of their work to lower cost 
firms.

Companies can push to get to mediation quickly.

Companies can employ technology to assist with managing 
information, for example with particular cases (computer 
assisted review) or deals (using technology for due diligence).

Overall Challenges

There will be tension between legal departments wanting 
to avoid risks while not preventing the business units from 
operating.

Legal departments have been forced to do more with less 
resources.

In-house counsel is often a jack of all trades which gives 
them many substantive areas and responsibilities to juggle.
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summary judgment dismissal of approximately $2 million personal injury lawsuit involving allegations of design 
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Social media has become part of the fabric of our society.  
With over 1.8 billion active users as of January 2017, 
Facebook alone has become a daily component of life for 
most Americans and thus a necessary marketing tool for 
companies.  As a result, just as the corporations we represent 
cannot afford to ignore social media, neither can litigators.  
However, the ever-changing presence of social media is 
fraught with ethical pitfalls that may snag the unwary litigator.    

Competent Legal Representation Includes Social Media
With every matter and every representation, all litigators must 
ask themselves whether they have an ethical obligation to 
understand social media and the legal implications of social 
media on their case and on their client?  Given the popularity 
and prevalence of social media, the answer is likely going to 
be yes.

Under American Bar Association Model Rule of Professional 
Conduct (ABA RPC) 1.1, and equivalent state ethics rules, 
“A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, 
skill, thoroughness and preparation reasonably necessary for 
the representation.”  By way of further guidance, Comment 
[8] provides that “[t]o maintain the requisite knowledge and 
skill, a lawyer should keep abreast of changes in the law 
and its practice, including the benefits and risks associated 
with relevant technology, engage in continuing study and 
education and comply with all continuing legal education 
requirements to which the lawyer is subject.”  (RPC 1.1, 
Comment 8)    

Several state bar associations have opined that in order to 
comply with the requirement to maintain “competence” a 
lawyer must be knowledgeable about social media and its 
potential impact on his or her clients.  The North Carolina Bar 

Association issued a formal ethics opinion in which it held 
that “[a] lawyer must advise a civil litigation client about the 
legal ramifications of the client’s postings on social media as 
necessary to represent the client competently.” (N.C. State 
Bar, 2014 Formal Ethics Op. 5, July 17, 2015) Providing 
further guidance, the North Carolina Bar concluded that 
“[I]f the client’s postings could be relevant and material to 
the client’s legal matter, competent representation includes 
advising the client of the legal ramifications of existing 
postings, future postings, and third party comments.”  

As for the implication of Comment [8], lawyers should 
presume that “relevant technology” includes social media.  
(Id.; see also N.H. Bar Ass’n Op. 2012-13/05)  The New 
Hampshire Bar Association stated in an opinion that “counsel 
has a general duty to be aware of social media as a source 
of potentially useful information in litigation, to be competent 
to obtain that information directly or through an agent, 
and to know how to make effective use of that information 
in litigation.”  (N.H. Bar Ass’n Op. 2012-13/05)   Similarly, 
the New York City Bar has found that a lawyer “can – and 
should – seek information maintained on social networking 
sites, such as Facebook, by availing themselves of informal 
discovery, such as the truthful ‘friending’ of unrepresented 
parties.”  (NY City Bar, Formal Ethics Op., 2010-2)

Caution Must Be Exercised When Communicating with 
Represented Parties and Witnesses 
RPC 4.2 prohibits certain communications with represented 
persons.  “In representing a client, a lawyer shall not 
communicate about the subject of the representation with a 
person the lawyer knows to be represented by another lawyer 
in the matter, unless the lawyer has the consent of the other 
lawyer or is authorized to do so by law or a court order.”   The 
act of “friending” a represented party is a communication, 
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even if facilitated digitally through Facebook.  However, is it 
a communication “about the subject of the representation”?  
The answer to this question largely depends on the motivation 
of the attorney requesting to “friend” the adverse party.  
Since one would not likely have an interest in “friending” 
that adverse party if not for the pending legal matter, the 
communication would be prohibited.  

The San Diego County Bar Association undertook an 
extensive analysis of this same issue, under both the ABA 
RPC and the California Rules of Professional Conduct, 
concluding that a lawyer issuing a “friend” request to 
an adverse represented party would violate the rules of 
professional conduct.  (S.D. Ethics Committee, Op. 2011-
2)  San Diego likened this digital request to a real world 
scenario as follows:  “Imagine that instead of making a friend 
request by computer, opposing counsel instead says to a 
represented party in person and outside of the presence of 
his attorney:  “Please give me access to your Facebook page 
so I can learn more about you.”  That statement on its face 
is no more “about the subject of the representation” than 
the robo-message generated by Facebook.  But what the 
attorney is hoping the other person will say in response to 
that facially innocuous prompt is “yes, you may have access 
to my Facebook page.  Welcome to my world.  These are my 
interests, my likes and dislikes, and this is what I have been 
doing and thinking recently.”  Clearly, not permitted.  

Comment [7] to RPC 4.2 provides “[i]n the case of a represented 
organization, this Rule prohibits communications with a 
constituent of the organization who supervises, directs or 
regularly consults with the organization’s lawyer concerning 
the matter or has authority to obligate the organization with 
respect to the matter or whose act or omission in connection 
with the matter may be imputed to the organization for 
purposes of civil or criminal liability.”  Therefore, this same 
general rule applies when the communication is with an 
executive or high-ranking employee of a represented 
company.  (S.D. Ethics Committee, Op. 2011-2)  

Presumably, one’s adversary would not provide consent 
for social media communications with his client any more 
than he would provide consent for his client to be deposed 
without him being present.  Therefore, obtaining consent to 
search through an adverse parties social media accounts is 
not likely an available tool.     

Publicly available material, even if on social media, is likely 
fair game under the ethics rules.  (Oregon State Bar, Formal 
Ethics Op., 2013-189, 2005-164)  “Accessing the publicly 
available information on a person’s social networking 
website is not a “communication” prohibited by Oregon 
RPC 4.2.”  (Id.)  The opinion likened publicly-available 
social media content to reading a magazine or purchasing 
a book written by an adversary.  The New York State Bar 

Association, Committee on Professional Ethics, also found 
that “as long as the lawyer does not ‘friend’ the other party or 
direct a third person to do so, accessing the social network 
pages of [a represented] party will not violate” the various 
relevant RPCs.  See also Kentucky Bar Association, Ethics 
Op. KBA E-434 (finding publicly available social media sites 
fair game for access by a lawyer).     
     
When dealing with unrepresented parties, including 
witnesses, lawyers must continue to take care in their social 
media interactions.  Under RPC 4.1, lawyers are prohibited 
from knowingly “mak[ing] a false statement of material fact 
or law to a third person” and from “fail[ing] to disclose a 
material fact to a third person when disclosure is necessary 
to avoid assisting a criminal or fraudulent act by a client, 
unless disclosure is prohibited by Rule 1.6.”  As officers of 
the court, lawyers are held to a higher standard than the 
general public when it comes to the communications they 
undertake on behalf of clients.  Several jurisdictions have 
weighed in on whether it would be unethical for lawyers to 
create false social media profiles or make somewhat less 
than truthful statements about who they are and what their 
intentions are when dealing with witnesses or unrepresented 
parties on social media.  In short, neither of these actions is 
generally acceptable.    

The New York City Bar Association has opined that lawyers 
or their agents, such as private investigators, would violate 
the rules of professional conduct if they “resort[ed] to trickery 
via the internet to gain access to an otherwise secure social 
networking page. . . .”  (NY City Bar, Formal Ethics Op., 
2010-2)  However, the opinion notes that it would be proper 
for a lawyer to send a “friend” request (to an unrepresented 
person) using her real name and profile and that a lawyer 
doing so would not be obligated to voluntarily disclose the 
reason for making the request.  (Id.)  The opinion stresses 
caution in noting that the “virtual” world is relatively casual 
and it is much easier to deceive an individual in the “virtual” 
world than in real life.  “The protocol on-line, however, is 
more limited both in substance and in practice.  Despite 
the common sense admonition not to ‘open the door’ to 
strangers, social networking users often do just that with 
a click of the mouse.”  (Id.) (See also New York County 
Lawyers’ Association, Ethics Op. 745 for similar guidance)  
Oregon and Philadelphia have issued similar opinions, 
denouncing “trickery” or the use of an “alias” to access non-
public social media information. (Oregon State Bar, Formal 
Ethics Op., 2013-189; Philadelphia Bar Association, Prof. 
Guid. Committee, Op. 2009-02)  The Philadelphia opinion 
takes this issue and adds another layer -- prohibiting a lawyer 
from asking another non-lawyer to contact the witness using 
his or her true identity.  In this situation, the opinion makes 
clear that such contact “omits a highly material fact, namely 
that the third party who asks to be allowed access to the 
witness’s pages is doing so only because he or she is intent 
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on obtaining information and sharing it with a lawyer for 
use in a lawsuit to impeach the testimony of the witness.”  
The committee took issue with the fact that this material 
fact would be withheld from the witness “for the purpose of 
inducing the witness to allow access,” when she may not 
have done so had she known the true identity of the ultimate 
inquirer or the purpose for the inquiry.  (Id.) 

Thus, lawyers must take care when asking others to make 
contact with a witness, even if that other person will not do 
anything deceitful.  

Caution Must Be Exercised When Advising One’s Own 
Client 
The dramatic expansion of social media has led to issues 
not only with regard to how a lawyer is permitted to use 
social media as a tool, or “weapon” if you will, but how far 
a lawyer may go to protect his or her own client from, well, 
the client itself.  Lawyers must be careful that they do not 
engage in unethical or unlawful behavior when guiding their 
own clients’ social media behaviors and postings.  Initially, 
it should be clear that lawyers are required to advise 
clients about the legal implications of social media posts or 
comments.  Slightly less clear is the extent to which lawyers 
may counsel clients to remove previously posted material or 
comments.

RPC 1.2(d) provides that “[a] lawyer shall not counsel a 
client to engage, or assist a client, in conduct that the lawyer 
knows is criminal or fraudulent. . . .”  Lawyers must, therefore, 
understand the law on spoliation and obstruction of justice 
in their respective jurisdictions in order to determine whether 
deletion of material on a social media site might rise to the 
level of criminal or fraudulent conduct.  RPC 1.2(d) goes on to 
provide that “a lawyer may discuss the legal consequences 
of any proposed course of conduct with a client and may 
counsel or assist a client to make a good faith effort to 
determine the validity, scope, meaning or application of the 
law.”  Therefore, lawyers should be prepared to discuss 
social media with their clients.  Compliance with this rule will 
require a careful fact-sensitive inquiry into the nature of the 
matter for which the client is being represented as well as 
the specific posts under consideration for removal.  

It is not only prudent, but may be ethically required, for a 
lawyer to counsel a client on how to handle future posts 
as well as the future security of the client’s social media 
accounts.  Counseling a client to increase the security 
settings on an account generally is permissible.  (N.C. State 
Bar, 2014 Formal Ethics Op. 5, July 17, 2015)  Further, it 
appears permissible for lawyers to go so far as to “pre-
screen” or review what a client plans to publish on a social 
media page (so long as the lawyer does not knowingly direct 
or facilitate the publishing of false or misleading information).  

(New York County Lawyers’ Association, Ethics Op. 745)   

As for what already has been posted by a client when the 
lawyer is engaged, that will require much more care and 
attention to the facts of the representation and the applicable 
law.  One should keep in mind, however, that virtually 
anything could be relevant for impeachment purposes.  For 
example, if a lawyer counsels his client to remove a post at 
the beginning of litigation, it may become relevant later on if 
his client testifies dishonestly.  There has been an expansion 
of spoliation cases in the last several years focusing on the 
deletion of social media postings or the deactivation of social 
media accounts.  See Chapman v. Hiland Operating, LLC, 
2014 U.S. Dist. Case No. 1:13-cv-052 (D.N.D. May 29, 
2014)(ordering plaintiff to reactivate her Facebook account 
after she testified during her deposition that she deactivated 
it at the direction of her attorney);  Gatto v. United Air Lines, 
Inc., 2013 WL 1285285 (D.N.J. Mar. 25, 2013)(granting an 
adverse inference to defendants after plaintiff deactivated 
his Facebook account following multiple requests for access 
during discovery); Allied Concrete Co. v. Lester, 736 S.E.2d 
699 (Va. 2013)(awarding defendant $722,000 in sanctions, 
with $542,000 coming directly from plaintiff’s counsel, as 
a result of counsel’s instruction to his client to “clean up” 
his Facebook and Myspace accounts, after which the client 
deleted several photographs, deactivated his account, and 
lied during his deposition about his actions).  According 
to both the Philadelphia Bar Association Professional 
Guidance Committee and the New York Bar Association, 
Social Media Ethics Guidelines, lawyers may instruct a 
client to delete information that may be damaging, but “but 
must take appropriate action to preserve the information in 
the event it should prove to be relevant and discoverable.”  
(Philadelphia Bar Association, Prof. Guid. Committee, Op. 
2014-5; NY State Bar Association, Social Media Ethics 
Guidelines, June 2015).

* * * * 

The proliferation of social media for both personal and 
business purposes has brought these very important ethical 
issues to the forefront in recent years.  Unfortunately, as 
a result of the complexity and rapidly-changing nature of 
technology and social media, courts and ethics committees 
appear to be struggling to keep up.  The available guidance 
is state-specific and seems to change every few years.  
Therefore, lawyers need to take the time regularly to review 
and familiarize themselves with the ethics opinions in the 
jurisdictions in which they practice.  Before guiding clients 
on their social media presence it is imperative that lawyers 
know not only the ethical parameters for dealing with social 
media, but also the substantive case law governing a matter, 
as well as the standards for spoliation that might apply to 
any deleted material.  
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Judges hate discovery disputes.  All litigators have heard 
that mantra so much that it is indelibly imprinted on our 
subconscious.  While this observation undoubtedly holds 
true most of the time, some lawyers extrapolate from this 
dynamic that hearings on discovery disputes are nothing 
more than terrible ordeals to be endured with as little collateral 
damage as possible.  Too many defense attorneys preparing 
for a hearing on a motion to compel focus their efforts on 
playing defense by memorizing well-worn clichés, phrases, 
and doctrines that seemingly constitute the defense lawyer’s 
Bible for fending off discovery motions.  However, the savvy 
litigator looks beyond the immediate needs of defending 
her client against the opposition’s fishing expedition and 
burdensome requests to take advantage of an opportunity to 
educate the court on the major themes and key legal issues 
that will be critical to the ultimate resolution of the lawsuit.  
We need to be careful that we are not so focused on winning 
the battle that we lose the war.  

That is not to say that a litigator should assume defeat in 
the battle over the particulars of an adversary’s discovery 
requests.  Rather, I have found in my own practice that 
educating the judge about my clients’ themes and key legal 
issues provides much needed context for my discovery 
objections and thereby enhances the court’s reception 
of those objections.  I have had so much success with 
this approach that I often welcome discovery disputes, 
not as evidence that I am unable to work effectively with 
my adversary and resolve problems, but as a valuable 
opportunity to be the first advocate to start framing my case 
in the mind of the judge.  I hope that my success in this arena 
will encourage others to revisit how they approach discovery 
disputes and their efforts to resolve those disputes.  If we are 
strategic, analytical, and proactive in those disputes from the 
very outset, we may end up laying favorable groundwork for 

some critical rulings on future motions.

Success in defending your client’s discovery responses 
begins with determining the essence of your case from its 
outset.  Once we determine the key themes of our client’s 
defense, those themes should govern our every action in the 
life cycle of the case, including discovery.  Some attorneys 
get so caught up in the analysis of what legal objections 
are available to them in the abstract that they forget to ask 
the all-important question – why?  We should not object to 
discovery requests simply because we can.  Rather, whether 
to object at all and how to do so should be governed by 
the themes we have developed and consciously strengthen 
throughout the life cycle of the case.  It does not help our 
clients to assert objections that fail to advance their ultimate 
cause, are likely to draw the opposition’s fire, and will require 
the use of precious capital with the court.  Moreover, fighting 
for the sake of fighting is expensive and will not win us any 
points with our increasingly cost-conscious clients.

We begin our efforts to identify our client’s key themes with a 
careful review of the complaint.  At the risk of eliciting painful 
memories of law school, I encourage my fellow litigators 
to be adept at issue-spotting as we review the plaintiff’s 
allegations – a task often made all the more difficult by 
the lack of clarity in those allegations.  Sometimes you will 
discover a legal issue that is of such importance to the client 
that it may become the driving force behind your approach to 
discovery, motion practice, and even the trial.

Another aspect of developing sound themes early in our 
cases is to obtain the client’s relevant documents.  Most of 
my clients voluntarily undertake the search and recovery of 
such documents shortly after they have been served with 
the complaint.  However, good lawyers proactively request 
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those documents as soon as they become aware of the 
case.  We cannot develop accurate, effective, and enduring 
themes if we do not know what it is in our clients’ documents.
We also need to start interviewing fact witnesses as early 
as possible to develop the themes and legal issues that 
will govern our approach to discovery.  Good litigators 
understand the importance of developing the company’s 
story through the mouths of those who will take the stand 
when the case goes to trial.  Not only is it important to elicit 
relevant factual input from these witnesses, but we also 
need to evaluate how credible these witnesses will testify 
during a deposition and at trial.  Although some clients can 
be resistant to spending the money necessary to conduct a 
thorough factual examination so early in the life of the case, 
we need to remind such clients that an ounce of prevention 
is worth a pound of cure.     
      
The effective handling of discovery requests also requires 
that we know the relevant rules of the game.  Answering 
discovery in most law firms is often a very efficient exercise.  
A young associate is tasked with finding some relevant 
exemplars so that he can import our firm’s typical objections, 
defenses, and limitations into the responses for the case at 
hand.  While this process is normal and usually inures to the 
benefit of our clients, there are some inherent risks that need 
to be managed.  One of those risks is the potential to assert 
outdated and obsolete objections when the ground shifts 
beneath our feet.  We recently experienced such shifting 
when the Federal Rules of Civil Procedure were amended 
in 2015.  As noted by some courts, it is obvious that some 
lawyers have not adapted their approach to responding to 
discovery to these changes in the Rules.  

One of those changes was to Rule 26(b)(1) of the Federal 
Rules of Civil Procedure.  Under the new F.R.C.P. 26(b)
(1), the touchstones for the proper scope of discovery are 
relevance and proportionality.  Rule 26(b)(1) even goes so 
far as to specify the relevant factors to consider in assessing 
proportionality, such as the importance of the issues at stake, 
the amount in controversy, and the parties’ relative access 
to relevant information.  Gone are the days when it was 
appropriate to note that discovery is objectionable because 
it is not reasonably calculated to lead to the discovery of 
admissible evidence.  Now, the questions are whether the 
discovery requests are relevant and proportional to the 
needs of the case.

Although we should ask our clients for all potentially relevant 
documents at the outset of our cases, we almost always 
need to revisit those requests after receiving the plaintiff’s 
discovery requests.  That is because plaintiff’s attorneys 
often have a more expansive definition of relevance than we 
do in the context of discovery.  When that happens, we tend 
to carefully scrutinize those requests, identify all available 
objections and limitations to the scope of those requests, 

and then ask our clients for the information and materials 
needed to respond to the requests, as narrowed by our own 
analysis of what the plaintiff is entitled to obtain.  While that 
is a good practice to mitigate the dismay that some clients 
feel upon reviewing an overreaching and burdensome set of 
discovery requests, I want to encourage lawyers not to limit 
their client inquiries to the narrowed universe of materials we 
have deemed unobjectionable.  I offer that encouragement 
because I have found that it is always helpful to know the 
entire universe of potentially responsible materials in my 
client’s possession to help me formulate fallback positions 
when necessary.  For example, if you take an aggressive 
position on the scope of a discovery request and find yourself 
on the losing end of that argument during a future hearing 
on the plaintiff’s motion to compel, it will help you to develop 
effective fallback positions in real time if you know what the 
plaintiff can obtain if he wins the full breadth of his original 
request.  Of course, your client inquiries also should include 
requests for information on how difficult it will be for the client 
to access those additional documents.

Another piece of advice I offer in navigating the straits 
of discovery disputes is to always contextualize your 
objections.  As I noted earlier in this article, the strength of 
our clients’ objections is enhanced when the presiding judge 
understands the essence of our cases and what is needed to 
resolve the disputes at the heart of those cases.  Accordingly, 
when I draft a response to a motion to compel, I almost 
always include a short narrative paragraph that explains 
the major themes and, if applicable, the key legal issues of 
the case.  Before the judge wades into the particulars of my 
client’s objections to the plaintiff’s discovery requests, I want 
her to understand how my client views this case and how 
the asserted objections flow naturally out of that view of the 
case.

The same advice holds true for hearings on discovery 
disputes.  I always go to such hearings with a succinct, 
punchy description of the case slanted in my client’s favor.  
Whether or not I get the opportunity to speak first, I take 
the time to educate or remind the judge what the case is 
about before I move on to the details of why certain requests 
are objectionable under the relevant law.  The judge needs 
to know the case’s big picture to evaluate why your client 
is fighting so vigorously against the plaintiff’s discovery 
requests.

This process of educating the judge on the big picture 
requires repetition as well.  Litigators need to repeat their 
key themes and legal issues not only during a particular 
hearing, but every time we are before the judge for that 
particular case.  I recall defending an insurance company in 
a breach of contract and fraud action filed in state court.  My 
client’s primary legal defense was admittedly a little unusual 
and complicated.  Accordingly, every time I appeared before 
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the judge, including some hearings on discovery disputes, 
I would begin my arguments with a brief explanation of that 
legal theory and its importance in evaluating the propriety 
of discovery.  When my client filed a summary judgment 
motion based on that legal theory and that motion was 
heard by the court, I remember the judge noting that he was 
finally starting to warm up to the theory after having heard 
me present it every time I appeared in court.  That simple 
acknowledgment of my client’s argument ultimately led 
plaintiff’s counsel to settle the case on terms very favorable 
to my client.  That development underscored the importance 
of repetition in educating judges on my clients’ key themes 
and legal issues.

Finally, compelling advocacy through discovery requires 
litigators to make the most of their time before the Court 
for discovery disputes or any other purpose.  To do so, one 
of the habits I have developed is to prepare visual aids to 
summarize my legal arguments for the Court.  Through 
trial and error, I have learned that such visual aids catch 
the judge’s eye and can help him concentrate on the legal 
argument as it is being made.  Furthermore, judges often 

reserve their rulings on discovery disputes until a later 
time.  Accordingly, even if you feel confident that you won 
the day with your brilliant oral argument, the memory of 
that brilliance may have faded by the time the judge gets 
around to ruling on the dispute.  If you have left the judge 
with a short, powerful summary of your argument, he may 
reference that visual aid and be reminded of his leanings in 
your favor during the oral argument.

While it is true that judges generally hate discovery disputes 
and expect good lawyers to broker acceptable compromises 
among themselves during discovery, resist the temptation 
to concede an inevitable loss when you get crosswise with 
your adversary over the proper scope of discovery.  Rather, 
after having carefully investigated the case and developed 
your clients’ themes, use those themes to educate the court 
and lay the groundwork to win the war.  Even if you lose 
some ground in individual discovery battles, that educational 
process is time well spent if you can convince the judge of 
the overall reasonableness of your client’s key themes and 
legal issues.

-- 101 --



DEVELOP COMPELLING, STRATEGIC AND CREDIBLE THEMES THROUGH DISCOVERY RESPONSES

-- 102 --



DEVELOP COMPELLING, STRATEGIC AND CREDIBLE THEMES THROUGH DISCOVERY RESPONSES

-- 103 --



DEVELOP COMPELLING, STRATEGIC AND CREDIBLE THEMES THROUGH DISCOVERY RESPONSES

-- 104 --



DEVELOP COMPELLING, STRATEGIC AND CREDIBLE THEMES THROUGH DISCOVERY RESPONSES

-- 105 --



DEVELOP COMPELLING, STRATEGIC AND CREDIBLE THEMES THROUGH DISCOVERY RESPONSES

-- 106 --



DEVELOP COMPELLING, STRATEGIC AND CREDIBLE THEMES THROUGH DISCOVERY RESPONSES

-- 107 --



DEVELOP COMPELLING, STRATEGIC AND CREDIBLE THEMES THROUGH DISCOVERY RESPONSES

-- 108 --



DEVELOP COMPELLING, STRATEGIC AND CREDIBLE THEMES THROUGH DISCOVERY RESPONSES

-- 109 --



FACULTY BIOGRAPHY

Kevin E. Clark
Partner
Lightfoot Franklin & White (Birmingham, AL)

205.581.5808 | kclark@lightfootlaw.com
http://www.lightfootlaw.com/attorney/kevin-e-clark/

Kevin Clark is a partner in the firm. In 1998-1999, he clerked for the Honorable Bernice B. Donald, United States District 
Judge for the Western District of Tennessee. His practice consists of general civil defense litigation, with an emphasis on 
toxic torts, product liability, employment discrimination and consumer fraud, including the defense of class action lawsuits. 
He regularly appears before state and federal courts in Alabama and has tried several jury cases.

Kevin has spoken at several legal seminars, including the DRI Toxic Torts & Environmental Law Seminar, the DRI Employment 
Law Seminar, DRI’s Best Practices for Law Firm Profitability Seminar and DRI’s first annual Diversity for Success Seminar. 
Kevin also is a member of the American Bar Association, the National Bar Association, the Alabama Defense Lawyers 
Association, the Alabama Lawyers Association and the Magic City Bar Association. He was appointed to the Birmingham 
Bar Association’s 2007 Task Force on Diversity Initiatives and served on the Alabama State Bar Diversity in the Profession 
Committee. Kevin is a Fellow in the Litigation Counsel of America, the American Bar Foundation and the Alabama Law 
Foundation. He is recognized for product liability defense in the 2013, 2014, 2015 and 2016 editions of Alabama Super 
Lawyers and was selected as a Rising Star in the publication’s 2010 and 2012 editions.

In addition to these law-related activities, Kevin served on the University of Tennessee Alumni Association’s Board of 
Governors from 2004-2010. He was elected to serve as Treasurer for the University of Tennessee Alumni Association 
(“UTAA”) for the 2006-07 fiscal year. He served on the Executive Committee for the UTAA and the UTAA Strategic Planning 
Steering Committee.

Kevin is a proud husband and father of three, including a set of fraternal twins.

Practice Areas
• Product Liability
• Catastrophic Injury
• Environmental and Toxic Torts
• Employment Law
• Professional Liability Litigation
• Consumer Fraud and Bad Faith
• Business Litigation
• Appellate
• Class Actions

Presentations and Publications
• Diversity: More Than A Program Or An Initiative, But A Way Of Doing Business 

Education
• B.S., University of Tennessee, 1995 summa cum laude
• J.D., Vanderbilt University Law School, 1998

-- 110 --



NAVIGATING 
THE ROUGH WATERS OF

CALIFORNIA PRODUCTS REGULATIONS
Sandra Edwards

Farella Braun + Martel (San Francisco, CA)
415.954.4428 | sedwards@fbm.com

Big Picture: Product Liability in California
California applies its strict product liability laws to all products 
put into the stream of commerce and sold to the public, and 
those laws govern a wide array of products.  In California, 
unlike some states, a plaintiff need not prove the product was 
unreasonably dangerous or that the defect was hidden or 
concealed.  Simply put, a manufacturer, distributor or retailer 
is liable in tort if a defect in the manufacture or design of the 
product causes injury while the product is being used in a 
reasonably foreseeable way.  Liability for injuries resulting 
from those products extends to all parties in the “stream 
of commerce,” which includes companies involved in the 
design, manufacture, production, distribution, and sales of 
those products.  

Most plaintiffs tend to allege, at a minimum, theories of strict 
product liability, negligence, and/or breach of warranty as 
a basis for liability.  All three theories may be pled in the 
alternative.   This article focuses more narrowly on the 
theory of strict product liability under California law, for which 
there are three avenues of pleading and recovery.  Namely, 
that the plaintiff was harmed by a product distributed/
manufactured/sold by the defendant that: (1) contained a 
manufacturing defect, (2) was defectively designed; and/
or (3) did not include sufficient warnings of potential safety 
hazards.   Although the plaintiff must establish that the 
product was defective at the time it was sold, liability can 
be imposed when the defendant should have foreseen the 
post-sale alteration and could have designed the product 
to prevent – or diminish the risk of – that alteration.  Strict 
product liability may be invoked by consumers and users of 
the product, but also by anyone to whom an injury from the 
defect is “reasonably foreseeable.”   Strict product liability 
actions may encompass both latent and patent defects.

a. Manufacturing Defect

A plaintiff proves the existence of a manufacturing defect by 
establishing all of the following:

• that the defendant manufactured, distributed, or sold the 
product;

• the product contained a manufacturing defect when it 
left the defendant’s possession;

• the plaintiff was injured; and
• the product was a substantial factor in causing the 

plaintiff’s injury.

In broad strokes, a product contains a manufacturing defect 
when it differs from the manufacturer’s intended result, or 
from other ostensibly identical units of the same product line.

b. Design Defect

A product is defectively designed when it is built to its 
intended specifications, but the design itself is inherently 
defective, which renders the product unsafe and causes 
some harm or injury.  A plaintiff may prove his or her injury 
was the result of a design defect through evidence that 
a different design would have prevented the injury.  In 
California, two tests govern: the consumer expectations 
test and the risk-benefits test, either of which may be used.  
Under the consumer expectations test, the plaintiff must 
prove that the design was defective because the product 
did not perform as safely as an ordinary consumer would 
have expected it to when used, or misused, in an intended 
or reasonably foreseeable way, and that resulted in plaintiff’s 
injury.  A consumer expectations instruction may be given 
even if the mechanism by which the injury resulted requires 
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expert testimony.   Unlike the risk-benefit test, “state of the 
art” medical and scientific knowledge at the time the product 
was manufactured is not factored into determining whether 
a product failed to meet this test.

The risk-benefit test requires the plaintiff to prove that the 
design of a product was a substantial factor in causing the 
harm/injury; the defendant then has the opportunity to prove 
that the intended benefits of the designed product outweigh 
its risks.  A number of factors are considered in making 
this determination, including: the likelihood the harm would 
occur; the feasibility of an alternative safer design; the cost 
of an alternative safer design; and the disadvantages of that 
alternative design.

It is worth noting that a product may be defective even if 
its design does not deviate from the industry norm, and 
compliance with a government safety standard does not 
automatically preclude liability.

c. Failure to Warn

The final potential avenue for recovery under California strict 
product liability laws is the  failure to warn doctrine. Under this 
theory, the plaintiff must prove that the product had potential 
risks or side effects that were known or knowable in light 
of general industry knowledge at the time of manufacture, 
distribution, and/or sale; that ordinary consumers would not 
have recognized those potential risks or side effects; that 
the defendant failed to adequately warn or instruct of those 
potential risks; and that the failure to properly warn was a 
substantial factor in causing the harm or injury.

Failure to warn claims can be based on allegations of 
inadequacy of the warning, or on the absence of a warning.   
Adequacy of the warning is evaluated in light of the existing 
knowledge at the time the product was manufactured, and is 
ordinarily a question of fact.   When the sole claim is failure 
to warn, the defendant is entitled to present evidence of the 
“state of the art,” that is, the particular risk was neither known 
nor capable of being known by the application of scientific 
knowledge at the time of manufacture or distribution.    

d. Some California Nuances

There are many defenses that are more uniquely alleged in 
California.  Some interesting defenses include the  component 
parts doctrine, which provides that the manufacturer of 
a component part is not liable for injuries caused by the 
finished product into which the component has been 
incorporated, unless the component itself was defective and 
substantially contributed to or caused the harm.  Second, 
depending on the type of product at issue, there may be a 
number of exceptions and/or defenses that apply, such as 
the learned intermediary doctrine for  pharmaceutical and 

medical devices.  For failure to warn claims, a “sophisticated 
user” defense may also be available.

Now, What is California’s Proposition 65 About?
In 1986, California voters approved an initiative known 
as the Safe Drinking Water and Toxic Enforcement Act of 
1986, better known by its original name of Proposition 65.  
Proposition 65 requires the State to publish a list of chemicals 
known to cause cancer or birth defects or other reproductive 
harm.  This list, which must be updated at least once a year, 
has grown to include approximately 900 chemicals since it 
was first published in 1987.

Proposition 65 requires businesses to notify Californians 
about certain chemicals in the products they purchase, 
in their homes or workplaces, or that are released into 
the environment. Proposition 65 also prohibits California 
businesses from knowingly discharging significant amounts 
of listed chemicals into sources of drinking water.  Proposition 
65 regulates three exposure pathways to a Proposition 
65-listed substance: (1) consumer product exposure, (2) 
occupational exposure, and (3) environmental exposure.  
Each exposure pathway varies from the others, and each 
triggers different warning obligations.  It is therefore critical 
that a company subject to Proposition 65 identify which of 
these exposure pathways could apply.

Proposition 65, codified at California Health and Safety Code 
(“HSC”) § 25249.6, states the following:

No person in the course of doing business shall 
knowingly and intentionally expose any individual 
to a substance known to the state to cause cancer 
or reproductive toxicity without first giving clear and 
reasonable warning to such individual.  

The Office of Environmental Health Hazard Assessment 
(OEHHA) administers the Proposition 65 program.  OEHHA, 
which is part of the California Environmental Protection 
Agency (Cal/EPA), also evaluates all currently available 
scientific information on substances considered for 
placement on the Proposition 65 list.

Enforcement of Proposition 65 is by the California Attorney 
General’s Office, by a local district attorney or city attorney 
(for cities with a population in excess of 750,000) or, most 
commonly, by private citizens or organizations bringing 
citizen suit claims for alleged violations.  HSC § 25249.7.  If 
found to be in violation, the statute provides for a civil penalty 
of up to $2,500 per day for each violation.   Id. at § 25249.7(b).  
In determining the penalty amount, the court is required to 
consider the nature and extent of the violation, the number 
and severity of the violations, the economic effect of the 
penalty to the violator, whether the violator took good faith 
corrective measures, the willfulness of the misconduct, the 
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deterrent effect of the penalty, and any other factor justice 
may require.  Id.  In practice, this can significantly vary the 
assessed penalty.

a. What types of chemicals are on the Proposition 65 list?

The list contains a wide range of naturally occurring and 
synthetic chemicals that are alleged to cause cancer or 
birth defects or other reproductive harm.  These chemicals 
include additives or ingredients in pesticides, common 
household products, food, drugs, dyes, or solvents.  We 
often see private enforcer actions around lead, cadmium, 
DEHP and other phthalates, and BPA.

b. What requirements does Proposition 65 place on 
companies doing business in California?

Businesses are required to provide a “clear and reasonable” 
warning before knowingly and intentionally exposing anyone 
to a Listed chemical.  This warning can be given by a variety 
of specified means, such as by labeling a consumer product, 
posting signs at the workplace, distributing notices at a rental 
housing complex, or publishing notices in a newspaper.  
Once a chemical is listed by OEHHA, businesses have 12 
months to comply with warning requirements.

Proposition 65 also prohibits companies that do business 
within California from knowingly discharging listed chemicals 
into sources of drinking water. Once a chemical is listed, 
businesses have 20 months to comply with the discharge 
prohibition.

Businesses with fewer than 10 employees and government 
agencies are exempt from Proposition 65’s warning 
requirements and prohibition on discharges into drinking 
water sources.  Businesses are also exempt from the warning 
requirement and discharge prohibition if the exposures they 
cause are so low as to create no significant risk of cancer or 
birth defects or other reproductive harm. 

c. What does a warning mean?

If a warning is placed on a product label or posted or 
distributed at the workplace, a business, or in rental housing, 
the business issuing the warning is aware or believes that 
one or more listed chemicals is present.  By law, a warning 
must be given for listed chemicals unless exposure is low 
enough to pose no significant risk of cancer or is significantly 
below levels observed to cause birth defects or other 
reproductive harm.

For chemicals that are listed as a carcinogen, the “no 
significant risk level” is defined as the level of exposure that 
would result in not more than one excess case of cancer in 
100,000 individuals exposed to the chemical over a 70-year 

lifetime.  In other words, a person exposed to the chemical 
at the “no significant risk level” for 70 years would not have 
more than a “one in 100,000” chance of developing cancer 
as a result of that exposure.

For chemicals that are listed as causing birth defects 
or reproductive harm, the “no observable effect level” is 
determined by identifying the level of exposure that has 
been shown not to pose any harm to humans or laboratory 
animals.  Proposition 65 then requires this “no observable 
effect level” to be divided by 1,000 in order to provide an 
ample margin of safety.  Businesses subject to Proposition 
65 are required to provide a warning if they cause exposures 
to chemicals listed as causing birth defects or reproductive 
harm that exceed 1/1000th of the “no observable effect 
level.”

OEHHA develops “safe harbor numbers” for determining 
whether a warning is necessary or whether discharges 
of a chemical into drinking water sources are prohibited.  
According to OEHHA’s website, a business may choose 
to provide a warning simply based on its knowledge, or 
assumption, about the presence of a listed chemical without 
attempting to evaluate the levels of exposure. 

d. What are safe harbor numbers?

A business has “safe harbor” from Proposition 65 warning 
requirements or discharge prohibitions if exposure to a 
chemical occurs at or below these levels. These safe harbor 
levels consist of No Significant Risk Levels for chemicals 
listed as causing cancer and Maximum Allowable Dose 
Levels for chemicals listed as causing birth defects or other 
reproductive harm. OEHHA has established over 300 safe 
harbor levels to date and continues to develop more levels 
for listed chemicals.

e. What if there is no safe harbor level?

If there is no safe harbor level for a chemical, businesses 
that expose individuals to that chemical would be required 
to provide a Proposition 65 warning, unless the business 
can show that the anticipated exposure level will not pose a 
significant risk of cancer or reproductive harm. OEHHA has 
adopted regulations that provide guidance for calculating 
a level in the absence of a safe harbor level.  Regulations 
are available at Article 7 and Article 8 of Title 27, California 
Code of Regulations (“CCR”).  Determining anticipated 
levels of exposure to listed chemicals can be very complex, 
and usually requires the assistance of a toxicologist or other 
consultant.

What’s Different About the New Regulations?
The new warning regulations go into effect into effect on 
August 30, 2018.  However, the new regulations expressly 
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provide that businesses can begin complying with them 
prior to the effective date.  So while compliance with the old 
regulations will continue to constitute “clear and reasonable” 
warning under Proposition 65 until August 30, 2018, 
compliance with the new regulations will constitute “clear 
and reasonable” warning under Proposition 65 both before 
and after August 30, 2018.

Proposition 65 regulations broadly define a “consumer 
product exposure” as an exposure to a Proposition 65-listed 
substance that results from a person’s acquisition, purchase, 
storage, consumption, or any reasonably foreseeable use of 
a consumer product, including the consumption of food.  27 
CCR § 25600.1(d).  “Consumer product” is in turn defined in 
the new regulations as any “article, or component thereof, 
including food, that is produced, distributed, or sold for 
personal use, consumption, or enjoyment of a consumer.”  
Id. at § 25600.1(e).  

The term “consumer” is not defined.  However, the definitions 
of other specified terms make clear that this exposure 
pathway is concerned with retail products that are sold for 
personal use.  As stated above, any exposure resulting from 
a “reasonably foreseeable use” of a consumer product will 
be deemed to be a consumer product exposure.

Of particular relevance to this article, the new regulations 
establish significant new standards for Proposition 65 
warnings for consumer products in California.  For example, 
the warning itself is revised to generally require identification 
of the listed chemical that poses exposure from the product; 
where more than one listed chemical is contained in the 
product and poses exposure, the new regulation allows 
either the identification of the multiple chemicals or the use of 
the term “including and identification of one of the chemicals 
(“This product can expose you to chemicals including [name 
of one or more chemicals] which is [are] known to the state 
of California to cause .  .  .  “).  The new warning language 

also includes a URL to the OEHHA website for further 
information.  See 27 CCR §25603.

The new regulations also specify responsibilities for 
communication of Proposition 65 warnings.  Proposition 
65 has consistently been construed as requiring a warning 
that is clear and reasonable to a consumer at the time they 
are deciding to purchase or, in some situations, use the 
product (exposure prohibited “without first giving a clear and 
reasonable warning.”  See HSC §§25249.6, 25249.11(f).  
The express terms of the statute also seek to minimize 
burden on retailers by placing primary responsibility on the 
“producer” or “packager” of the product.  The new warning 
regulations provide much greater detail in defining the 
responsibilities of manufacturers, producers, packagers, 
importers, suppliers, distributors and retailers of consumer 
products.  See 27 CCR §25600.2.

The new regulations also provide much greater detail 
regarding the methods for communication of Proposition 65 
warnings for consumer products, including for online and 
catalog sales.  Specifically, in addition to specifying labels, 
shelf signs, shelf tags at each point of display of the product at 
brick and mortar stores, for online sales the new regulations 
require the warning be provided either in full text or a “clearly 
marked hyperlink” on the product display page “or otherwise 
prominently displaying the warning to the consumer prior to 
completing the purchase.”  See 27 CCR §25602(b).  The 
new regulations contain similar requirements for catalog 
sales.  See 27 CCR §25602(c).  

Finally, the new regulations recognize that a party to 
an existing, court-ordered consent judgment specifying 
Proposition 65 warning requirements will continue to be 
deemed to be in compliance with Proposition 65 if they 
continue to comply with the warning requirements of the 
consent judgment.
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The decision to pursue ESI from a non-party via subpoena 
may result in a lengthy, expensive, and sometimes onerous 
process for both the non-party and the requesting party. 
The non-party may incur exorbitant costs associated with 
responding to the subpoena, the requesting party may wait 
months or even years to receive the ESI, and the issue may 
end up being submitted to the court via a protracted motion 
process.  Even more, the requesting party may be liable for 
cost-shifting if it is not careful to avoid undue burden and 
expense upon the responding party.

This article provides advice for navigating the provisions 
of Fed. R. Civ. P. 45 to most effectively and cost-efficiently 
pursue non-party ESI by subpoena. It also explains how 
a non-party can use the protections built into Rule 45 to 
effectively comply with, and object to non-party subpoenas. 
This article also provides practical considerations for 
practitioners on either side of a non-party subpoena to utilize 
in a manner that will help them shift some or all of their costs, 
including attorneys’ fees, onto the other party.

Introduction to Rule 45
Federal Rule of Civil Procedure 45 governs non-party 
subpoena practice, as it (1) sets rules to the form, content and 
service of subpoenas; (2) requires places for compliance; 
(3) allows for cost-shifting and recovery of attorneys’ fees; 
(4) sets duties in responding to a subpoena; and (4) allows 
for transfer of a subpoena-related motion.  

The need for requesting parties to avoid undue burden or 
expense is of particular importance to both requesting and 
responding parties, and this issue is at the heart of the vast 
majority of disputes involving non-party subpoenas.  Federal 
Rule of Civil Procedure 45(d)(1) states that “[a] party or 
attorney responsible for issuing and serving a subpoena 

must take reasonable steps to avoid imposing undue burden 
or expense on a person subject to the subpoena.  The court 
must enforce this duty and impose an appropriate sanction 
– which may include lost earnings and reasonable attorneys’ 
fees – on a party who fails to comply.”   Pursuant to Rule 
45(d)(3), “[o]n timely motion, the court for the district where 
compliance is required must quash or modify a subpoena 
that . . . subjects a person to undue burden.”

Additionally, Rule 26(b)(1)-(2) requires courts “in all 
discovery” to consider a number of factors potentially relevant 
to the question of undue burden, including: (1) whether the 
discovery is unreasonably cumulative or duplicative; (2) 
whether discovery sought is obtainable from some other 
source that is more convenient, less burdensome or less 
expensive; and (3) whether the burden or expense of the 
proposed discovery outweighs its likely benefit.  

Effectively Seeking ESI from Third Parties to Avoid 
Undue Burden and Cost-Shifting
In light of Rule 45(d)(1)’s pronouncement that a party 
seeking ESI from a non-party must take “reasonable steps 
to avoid imposing undue burden or expense” on a non-party, 
the requesting party must be strategic in seeking ESI from 
non-parties.  Failing to follow best practices could result in a 
court quashing or modifying a subpoena and/or cost-shifting 
back to the requesting party.  Accordingly, it is critical for a 
requesting party to: (1) carefully assess non-party ESI needs 
before seeking ESI from a non-party; (2) communicate with 
non-parties throughout the process; and (3) carefully draft 
the subpoena to avoid undue burden.

Assessing Non-Party ESI Needs - The requesting party 
will need to determine the scope of ESI its adversary in 
the litigation has possession, custody or control of before 
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dragging non-parties into a dispute.  In particular, a 
requesting party should be careful about seeking ESI from 
a non-party when the adversary in the litigation will have the 
same information, especially where the requesting party has 
not yet exhausted the discovery process.  Indeed, it will be 
difficult to convince a court that discovery is needed from a 
non-party when the adversary in the litigation is not objecting 
to the production of communications with the non-party.  As 
such, non-party discovery can be particularly effective in 
situations where it is revealed during discovery that a non-
party may have access to potentially relevant information 
that is not in the possession of the party in the litigation.

Communication - The key to successful non-party subpoena 
practice is transparency and communication with opposing 
counsel, the court and even the non-party whose ESI is 
being sought.  If you anticipate the need to seek non-party 
discovery, then the parties should discuss this during the 
first Rule 26 meet and confer, address in the joint case 
management conference memorandum as well as at the 
actual Rule 16 conference before the court.   In addition to 
interaction with opposing counsel and the court, practitioners 
would be well-served to go the extra mile in working with the 
non-party whose ESI is being sought.  

A party serving a Rule 45 subpoena seeking ESI should: 
contact the non-party before serving the subpoena (if 
possible); serve a written litigation hold; and discuss issues 
with the non-party such as burden, format, cost, and duration 
of the hold to determine the most practical, cost-effective 
method for compliance.  As part of this process, consider the 
following questions: (1) what is the nature of your relationship 
to the non-party; (2) what is the non-party’s expected method 
for data collection and review; (3) can you agree on search 
terms; (4) what custodians’ ESI will be searched; (5) what is 
the volume of potentially relevant ESI per search term and/
or custodian; and (6) what is the expected burden.   Careful 
consideration of these questions will help ease the potential 
burden upon a non-party and allow a requesting party to 
demonstrate a good faith basis for their non-party subpoena.

Drafting Reasonable Discovery Requests: Avoiding Undue 
Burden or Expense - As discussed above, pursuant to Rule 
45(d): a party “must take reasonable steps to avoid imposing 
undue burden or expense.”  Courts “must enforce this duty 
and impose an appropriate sanction – which may include 
lost earnings and reasonable attorney’s fees – on a party 
or attorney who fails to comply.” Accordingly, practitioners 
should pay careful attention to Rule 45, and make sure to 
draft narrowly tailored, targeted requests in the first instance.  
In drafting the requests, the goal should be to demonstrate 
that the requests are not intended to burden or harass, but to 
minimize costs.  In this connection,  make sure to: (1) restrict 
requests to the relevant time period; (2) tailor requests to 
relevant subject matter;  (3) identify relevant custodians, if 

possible;  and (4)specify the form of production, as permitted 
by Rule 45(d)(2)(B).  

Failing to follow these best practices could lead to a situation 
where the requesting party can be held responsible for 
attorney’s fees associated with third-party’s response to 
requesting party’s motion to compel, including preparation 
for and participation in oral argument.  See Am. Fed’n of 
Musicians of the United States & Canada v. Skodam 
Films, LLC, 313 F.R.D. 39 (N.D. Tex. 2015) (holding that 
the subpoena was overbroad on its face and requesting 
party failed to comply with its Rule 45(d)(1) duty to avoid 
imposing undue burden).  Practitioners should be flexible, 
if appropriate, in follow up communications with a non-party 
after the subpoena is served.  Rigid adherence to the requests 
after a responding party has attempted to compromise and 
explain why certain requests cannot be met will not serve a 
requesting party well.    

Responding and Objecting to the Subpoena Seeking ESI
There are few things more frustrating in litigation than 
receiving a non-party subpoena seeking extensive ESI, 
especially in cases where the non-party has little to no interest 
in the outcome of the litigation.  In these situations, one of 
the very first discussions between outside counsel and the 
client will focus upon putting together a strategy seeking to 
quash the subpoena and/or shift costs back to the requesting 
party.   As the responding party, your early focus should be 
on: (1) complying with deadlines and obligations; (2) issuing 
a legal hold and preserving ESI; (3) communicating with the 
subpoena sender; and (4) potentially engaging in motion 
practice including requests for cost-shifting.

Objections and Complying with Deadline to Respond - 
Pursuant to Rule 45(d)(2), objections to a non-party subpoena 
are due 14 days after service, unless the subpoena specifies 
a later (or earlier) time.  There is no minimum time period 
under the rule but reasonableness governs.   In comparing 
Rule 45(d)(2)(B) (14 days to object) with Rule 34(b)(2) (30 
days to respond), the practitioner might be surprised to 
realize that non-parties have a significantly shorter window of 
time to file objections than parties do as part of discovery.  A 
non-party receiving a Rule 45 subpoena should immediately 
implement a written litigation hold and seek an extension of 
the 14-day response deadline, including for objections. 

In responding to a subpoena, make sure to stay away from 
boilerplate objections.  See Am. Fed’n of Musicians of the 
United States & Canada v. Skodam Films, LLC, 313 F.R.D. 
39 (N.D. Tex. 2015) (boilerplate objections insufficient; each 
request must be separately responded to).  Be prepared to 
show evidence of ESI “not reasonably accessible” because 
of undue burden or cost (affidavits from custodians, IT, or 
vendors; cost estimates).  It is also prudent to request cost 
shifting early to lay groundwork for future application to the 
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court.  This is a great way to create a record of undue burden 
(cost) and good faith attempts to cooperate.

Communication - This article earlier discussed the importance 
of communication by the requesting party in non-party 
subpoena practice.  Similarly, the responding party should 
work hard to establish a process with transparency and 
cooperation, and key steps should include discussions with 
the requesting party: (1) confirming the scope of the requests; 
(2) negotiating the terms of production (custodians, search 
terms); (3) educating the requesting party about the scope of 
relevant ESI that is reasonably accessible and the ideal form 
of production; and (4) raising specific objections to overly 
broad requests and propose how to narrowly tailor requests 
(limit custodians or search terms, specify different form of 
production, offer a sampling).  Additionally, the responding 
party should be prepared to demonstrate evidence of why 
ESI is “not reasonably accessible” because of undue burden 
or costs, and these assertions should be bolstered by 
affidavits from IT personnel, custodians or vendors and cost 
estimates.   It is imperative to establish a record of undue 
burden and good faith attempts to cooperate.  

If the party serving the subpoena has not already done so, 
the nonparty should discuss the burden, format, cost, and 
duration of hold issues up front. The parties and nonparties 
should confer on any problems that arise before filing any 
motions with the court. Finally, the nonparty should make 
sure to obtain a written release from the litigation hold once 
the production is completed.

Cost-Shifting - As noted previously, requesting parties are 
required to “take reasonable steps to avoid imposing undue 
burden or expense on a person subject to the subpoena” 
pursuant to Rule 45.  Costs are more easily recoverable 
by third parties under Rule 45 than by parties under Rule 
34 and 26.  A court will look to protect rights of non-parties, 
especially where their connection to the claims is attenuated.  
Many courts follow the principles advocated in the Sedona 
Conference’s 2008 Commentary on Non-Party Production 
& Rule 45 Subpoenas and consider: (1) the scope of the 
request; (2) the invasiveness of the request; (3) the need 
to separate privileged material; (4) the non-party’s interest 
in the litigation; (5) whether the requesting party ultimately 
prevails; (6) the relative resources of the requesting party 
and non-party; (7) the reasonableness of the costs sought; 
and (8) the public importance of the litigation.

Case law on requests for cost-shifting is extremely fact 
sensitive, but it is fair for non-parties to expect some 
reimbursement for costs and reasonable attorneys’ fees 
in cases where the non-party does not have an interest in 
the litigation.  Best practices for a non-party faced with an 
improper Rule 45 subpoena should: (1) estimate the costs of 
compliance to the requesting party’s subpoena as specifically 
as possible; (2) put the requesting party on notice from the 
outset as to the non-party’s request for cost-shifting; (3) 
attempt to obtain an agreement for reimbursement of such 
costs; (4) seek protection from the court if the requesting 
party will not enter into an agreement; and (5) keep a detailed 
record of the expenses involved in compliance.
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The Trial-in-a-Box Program - Collaboration paves the 
road to value  
Many in-house litigation attorneys supervise a body of cases 
that are just a thorn in their side.  They’re low to moderate 
exposure cases.  They consume an amount of time and 
company resources that are entirely disproportionate to 
the risk they present.  They require in-house attorney 
time verifying discovery responses, tendering corporate 
representatives and employees for interviews, affidavits, 
depositions, and trial, keeping those key personnel from 
their business duties.    

These cases are often filed in jurisdictions where companies 
might not have established outside counsel, requiring in-
house attorneys to spend their time educating new outside 
lawyers about their business and how the company defends 
lawsuits.  All along, the legal department is burning through 
its declining outside counsel budget, while responding to 
pressure from the business lines about how to stop the 
bleeding.  

The settlement values of these cases are not informed by 
risk.  They are informed by the distraction they cause to the 
business, and the expense of defending them.  Standing 
on your principles is great, but the economics of a vigorous 
defense are hard to justify in these cases, if not impossible.  
Companies just want out of these low to moderate exposure 
cases, chalking up the expense to doing business. 

If this scenario is familiar, then this article is for you.  I 
personally consider it to be failure of the defense bar and 
civil justice system to have clients that feel compelled to 
settle meritless litigation – particularly litigation attacking the 
core of their business – purely out of business distraction 
and defense cost concerns.  That’s not how our justice 

system was designed to function.  And I’m convinced that 
through collaboration we can come up with ways to solve 
this dilemma and fight the good fight.  This article discusses 
one idea, something we call a “trial-in-a-box” program.     

Doing more with less
Before discussing solutions, let’s set the stage by discussing 
what’s important to legal departments and what they want 
from their outside counsel.   

According to a survey of chief legal officers last year, what 
companies want from their outside counsel, in order of 
preference, are:  (1) greater cost reduction, (2) improved 
budget forecasting, (3) non-hourly based pricing structures, 
(3) modification of work to match legal risk, (4) more efficient 
project management, and (5) greater effort to understand our 
business. See 2016 Chief Legal Officer Survey, an Altman 
Weil Flash Survey.  

Law departments with budgets of over $50 million are 
spending, on average, over half their budget on litigation.  
See ACC Chief Legal Officers 2017 Survey, Key Findings.  
Unsurprisingly, another survey ranked reducing outside legal 
costs as the top “key challenge” faced by legal departments.  
See 2016 Legal Department In-Sourcing and Efficiency 
Report, The Keys To A More Effective Legal Department, 
Thomas Reuters.  

While one of the leading strategies law departments employ 
to reduce costs is to “match work with legal risk levels” 
(about 40% of surveyed chief legal officers actively do so, 
see 2016 Chief Legal Officer Survey, an Altman Weil Flash 
Survey), legal departments are not going to tolerate any 
reduction in client service or legal expertise, which are the 
top two reasons law departments moved books of business 
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from one firm to another.  Id.

How are we going to do this?
Achieving what chief legal officers want from outside counsel 
is a shared objective that requires active collaboration.  
Change continues to come.  According the same 2016 
survey, almost 75% of legal departments plan to maintain or 
decrease their outside counsel legal spend going forward.  
See 2016 Chief Legal Officer Survey, an Altman Weil Flash 
Survey.  Outside counsel must find ways to litigate for less, 
while maintaining high levels of service and expertise, or 
watch their books of business leave.

There may be a little bit of tension about whether outside 
counsel are doing their part.  The results of the chief legal 
officer survey revealed an almost inverse relationship 
between the level of priority legal departments put on making 
changes to improve the value proposition and what they 
think their outside counsel are actually doing to advance 
those changes.  See 2016 Chief Legal Officer Survey, an 
Altman Weil Flash Survey.  That’s not good.  

What that survey don’t talk about is what law departments 
are doing, or not doing, to help their outside counsel meet 
these objectives.  Aside from asking outside counsel to 
reduce hourly rates or propose alternative, flat fee-type 
engagements that seem good for budgets, but don’t address 
value, are there things law departments can be doing too?  
Being what law departments want can’t be all on outside 
counsel’s shoulders.  I think many times outside counsel, 
like me, feel a little like Jerry McGuire, pleading with our 
clients to “help me help you!”

Death by a thousand cuts 
Last year, a very good client of mine approached me about 
helping its outside lawyers be who the client wanted them to 
be.  Let me explain.  The company manufactures a variety 
of consumer products.  One of those products has to do with 
residential plumbing.  Occasionally, that product is installed 
incorrectly or is otherwise misused and abused, fails, and 
leaks water.  Sometimes enough water that insurance 
companies get involved, pay on insurance claims, and then 
sue the company in subrogation lawsuits.

I’ve been representing this particular company for more than 
a decade defending product liability litigation.  But there 
was something I didn’t know about how they managed low 
exposure claims.  Several years earlier the company had 
entered into an agreement with some of the large national 
insurers.  The agreement looked something like this:  If the 
insurer had a claim that fell within a certain dollar value, the 
company would pay a pre-determined percentage of the 
claim based on the age of the product, no further questions 
asked.  

As you would expect, the insurance companies loved this 
arrangement.  It was an open tap.  If their inspectors could 
pin the leak on this particular product, regardless of other 
factors that might have caused or contributed to the leak, the 
insurer would tender the claim and get paid.  Unsurprisingly, 
over the years, the number of claims ballooned.  

The situation was a little extreme, but not entirely atypical 
of how most legal departments deal with low to moderate 
exposure defensive litigation.  I would guess that most 
legal departments routinely settle meritless litigation out 
of pragmatism, for no other reason than to avoid business 
distraction and paying outside counsel legal fees that will 
almost certainly eclipse the amount in controversy on a case 
by case basis.  

The impetus of the Trial-in-a-Box program
The company finally grew sick of this abusive arrangement.  
There was a new head of litigation at the helm.  The 
company was paying a not so insubstantial amount of claims 
every year under the arrangement.  The claims attacked the 
core of the company’s business – the design of its industry-
leading product – and there was suddenly an appetite to do 
something to curb the claims.

The company decided to take a gamble.  They figure if they 
cancelled the agreement and forced the insurer to retain 
lawyers and prosecute lawsuits, and if the company could 
beat back those lawsuits enough times, the insurer would 
stop pushing the claims.  At the least, the company bet that 
the volume of claims would go down enough to justify the 
increased defense costs of the new strategy.  In essence, 
the company was willing to pay to take the target off its back.  

There was a certain amount of company pride in this decision 
too.  Settling meritless lawsuits attacking the core of your 
business is at best distasteful, and at worse demoralizing. 
But what remained was how to pull it off in a way that made 
business sense.

There’s lots of ways companies are minimizing legal spend, 
and the popular tread has been to internalize as much work 
as possible.  See General Counsel Up-At-Night Report, 
ALM Intelligence (2017) (estimating that almost 75% of legal 
work is internalized, but not separating litigation work).  In-
sourcing wasn’t going to work because the company gets 
sued all over the country.  We needed lawyers in most of 
the 50 states, and we needed good lawyers because the 
company wanted to win, every time.

We needed to find a way to quickly and efficiently educate 
outside lawyers about company history, product design, 
manufacturing, and quality assurance – simply stated, to 
give them a greater understanding of the business.  And 
we had to find a way to give them the tools they needed to 
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achieve the cost reduction and improved budget forecasting 
law departments want from their outside counsel. 

What we came up with was a pre-packaged, cradle to grave 
defense program that we called the Trial-in-a-Box program.  
The program took the form of a data base that could be 
shared with new outside counsel as they were hired, and 
comprised of three essential components:  a research 
library, litigation materials, and evaluation tools.  

Research library
You can’t defend a company without knowing the business, 
and that’s a steep learning curve for newly retained outside 
counsel.  Knowing the business has little to do with legal 
abilities.  It’s the sort of knowledge that comes with long 
years representing the company, and we had find a way 
to educate new lawyers in as little as an afternoon about 
the company, how the product was designed, built, tested, 
installed, and functioned.  

We started by putting together a series of memorandums and 
a 15 minute video designed to be reviewed and digested in 
about an hour.  They addressed everything from the history 
of the company, overview of the products it manufactured, 
the design milestones of the product, a step by step overview 
of the manufacturing process with accompany photographs 
and video from the manufacturing plant, quality testing, 
industry and engineering standards, and installation and 
maintenance.   

Our objective was two-fold.  First, we wanted our outside 
lawyers to be as close to experts as we could make them 
in a short amount of time.  Second, and just as important, 
we wanted our outside lawyers to believe that our product 
was the best the industry had to offer, that popular design 
criticisms and proposed alternative designs plaintiff experts 
advanced didn’t make any sense, and instill in our outside 
counsel a sense of pride and that these cases can and 
should be won.  

Litigation materials
Our objective with this section was to give outside counsel, 
prepackaged, every court filing they would need to make, 
every discovery request, response, or objection they 
would need to assert, the protective order and supporting 
materials they would need to file, every witness outline they 
would need to draft, and every trial exhibit they would need 
to identify.  Where we couldn’t prepare these materials in 
advance – because every case is different – we provided 
samples from which counsel could draw.

We recognize that discovery in these low to moderate 
exposure cases cause headaches for in-house litigation 
managers.  Requests are easy to make, and often abusive, 
as plaintiff lawyers ratchet up the burden and expense on 

companies to coerce settlements.  But over the years, the 
company’s more established outside counsel had seen all 
these requests before, so we compiled approved responses 
and objections into a text searchable database that 
paraprofessionals could draw from.

We did the same for offensive discovery, proposing lists 
of requests that counsel could issue when answering the 
complaint, putting plaintiffs on their heels from the start.  
We designed them so that outside lawyer could simply 
choose from a list of applicable requests, and then have 
a paraprofessional or secretary format and serve them.  
In doing so, we took what would normally consume a few 
hours of attorney billable time into something that could be 
accomplished in 5 minutes.  

Our outside counsel tend to depose the same types of fact 
witnesses and engineering experts in these cases, so we 
prepared outlines assembled and made better from what 
the company’s more established outside lawyers were 
using individually, so they could be shared with all.  We also 
compiled a library of prior depositions and impeachment 
materials for experts plaintiffs repeatedly designate.  In 
doing so, we converted what would have consumed a solid 
day or two of attorney billable time for deposition preparation 
into a couple hours.  

But the most important contribution was the development 
of a series of first class, demonstrative exhibits and videos 
for use at trial.  When educating judges and juries about 
engineering principles, demonstratives explain in seconds 
what few of us could explain with words.  The exposure 
of any one case in this class of low exposure cases could 
never justify the cost of developing trial exhibits like these, 
but collectively they most certainly do.  It allows our outside 
lawyers to educate the jury in ways that the plaintiff bar 
simply can’t do.  

Evaluation tools
Of course, early case evaluation is essential, but instead of 
relying on outside counsel to divine what was most important, 
we developed checklists with the key information we needed 
to know about each type of case to mount an effective 
defense.  Was the product out of warranty?  Was the product 
installed in compliance with the three key recommended 
practices in the owner’s manual?  Was the product installed 
with the three main safety devises recommended in the 
owner’s manual?  Was the product periodically maintained 
by doing the three things the owner’s manual required?  

Collaboration paves the road to value
Developing this type of program is not something that outside 
counsel can accomplish alone.  Only pro-active thinking and 
collaboration can create this sort of value.  The benefits from 
programs like these are not just the reduction of outside 
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legal spend, but freeing up the time of in-house to attend to 
more important tasks.  

Whether trial-in-a-box type programs are an appropriate tool 
any individual law departments might employ, the objective 

of this article is simply to impress that the value proposition is 
best served by collaboration between in-house and outside 
counsel.  Speaking as an outside counsel, I care deeply 
about my clients’ interests and giving them value, and we 
can do so much better working together.  
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Our history has been marked by a waning and waxing 
of the tides with respect to offensive speech.  Over the 
years once completely acceptable words and phrases 
have become laden with divisiveness and, sometimes, 
developed implications that are downright mean.  These 
offensive terms can range from the more innocuous use 
of “Merry Christmas” instead of “Happy Holidays” to the 
more overt use of “Redskins” instead of “Native American” 
or, while still offensive, “Indians.”  The latter examples are 
much more egregious and, in the eyes of many, politically 
incorrect. It also highlights a trademark issue that has 
gained focused attention in recent years -- Can the NFL’s 
Washington football team continue to refer to itself as the 
Washington Redskins and avail itself of all of the protections 
that Federal trademark law provides.  Whether you find the 
name offensive or not, as a legal matter, it is an interesting 
study in the conflict between Congress’ right to regulate the 
trade names individuals and groups choose to adopt and the 
First Amendment protection of free speech.  Moreover, the 
issue is not limited to the Washington Redskins.  There are 
a multitude of trademark applicants and registrants dealing 
with this very issue.  The use of offensive trademarks has 
become a hot topic in the trademark world.

A trademark is a word, phrase, symbol or design that identifies 
and distinguishes the source of the goods of one party from 
those of another.    Trademarks can be registered with the 
United States Patent and Trademark Office (USPTO) if they 
meet certain requirements, most notably use in interstate 
commerce.  Trademarks can also be established under 
state law through common law rights.  A registration with 
the USPTO, however, has several advantages, including 
providing notice to the public, a presumption of nationwide 
ownership, stronger enforcement rights, and access to 
federal courts.

Federal trademark law is rooted in the Lanham Act.  15 USC 
§§1051-1141.  The Lanham Act was passed in 1946.  It sets 
out the process for registration, enforcement and protection 
of trademarks.  Relevant to this discussion, §1052(a) of the 
Act provides that:

No trademark ‘shall be refused registration on the 
principal register on account of its nature unless it … 
[c]onsists of matter which may disparage…persons, 
living or dead…or bring them into contempt, or 
disrepute.’

It is pursuant to this provision that the Washington Redskins 
found themselves in litigation.  The Washington Redskins 
had actually been awarded several federally registered 
trademarks in 1967, 1974, 1978 and 1990.  However, in 
1992, Suzanne Shown Harjo, and several other plaintiffs, 
sought to cancel the team’s registrations by arguing that 
REDSKINS is a racial slur and is, under the Lanham Act, 
disparaging.  Harjo v. Pro-Football, 50 USPQ.2d 1705 (TTAB 
1999).  In 1999, the USPTO cancelled the registrations on 
the ground that the “subject marks may disparage Native 
Americans and may bring them into contempt or disrepute.”  
The owners appealed the matter to the District Court for the 
District of Columbia.  The court reversed on the grounds that 
there was insufficient evidence of disparagement and that 
the TTAB should have barred the matter on laches grounds.  
Pro-Football, Inc. v. Harjo, 68 USPQ2d 1225 (D.D.C. 2003).  
There were subsequent appeals.  In 2005, the Federal 
Circuit remanded the case to the District of Columbia court 
for further consideration of the laches question, particularly 
in light of one of the named plaintiffs, Mateo Romero.  Pro-
Football, Inc.v. Harjo, 75 USPQ2d 1525 (Fed.Cir. 2005).  
Mr. Romero had only been one year old, in 1967, when the 
first trademark was registered, and when the laches clock 
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started running.  However, in 2008, the District of Columbia 
court held that Mr. Romero’s claims were still barred by 
laches since he waited at least 8 years after reaching the 
age of majority before petitioning to cancel the marks and 
that this delay prejudiced Pro-Football.  Pro-Football, Inc. v. 
Harjo, 87 USPQ2d 1891 (D.D.C 2008).    This decision was 
affirmed by the Federal Circuit.  Pro-Football, Inc. v. Harjo, 
90 USPQ2d 1593 (D.C. Cir. 2009). In 2009, the Supreme 
Court declined to take the case.

However, during the pendency of the Harjo cases, the 
Washington Redskins, and others, sought to register 
trademarks using the term REDSKINS including 
WASHINGTON REDSKINS CHEERLEADERS, REDSKINS 
PIGSKINS and REDSKINS HOG RINDS.  The USPTO 
denied these marks on the grounds that they “consist of or 
includes matter which may disparage or bring into contempt 
or disrepute persons, institutions, beliefs, or national 
symbols.”

Arguably seeing the writing on the wall, or perhaps just 
taking direction from the Federal Circuit, in August 2006, 
six different, younger Native Americans, filed a petition to 
cancel the same six REDSKINS registrations that had been 
at issue in the Harjo case.  Blackhorse v. Pro Football, 
Inc., Cancellation No. 92046185.  The petition alleged that 
“each of the Petitioners had only just recently reached the 
age of majority, the age from which the D.C. Circuit Court 
of Appeals has determined that laches begins to run.”  On 
June 18, 2014, the USPTO cancelled the marks stating that 
the term REDSKINS was “disparaging to Native Americans 
at the respective times they were registered in in violation of 
§2(a).”   Blackhorse v. Pro-Football, Inc., Cancellation No. 
92046185 (TTAB June 18, 2014).

On August 14, 2014, Pro-Football, Inc. appealed the 
decision to the District Court of Virginia on the grounds 
that the TTAB ignored federal case law and the weight 
of the evidence as well as arguing that the ruling was an 
infringement on their First Amendment right to free speech 
and expression.  Pro-Football, Inc. v. Amanda Blackhorse, 
Civ.No. 1:14-cv-01043 (August 14, 2014).  The case brought 
out many opinions.  The Department of Justice entered the 
case stating it would defend the constitutionality of the case.  
The ACLU went the other way, stating that while the name is 
offensive, the government should not be able to decide what 
types of speech are prohibited and that the Lanham Act is 
unconstitutionally vague in this regard.

On July 8, 2015, the District Court, ruling on cross motions for 
summary judgment, the upheld the trademark cancellations.  
Particularly, the Court held that “§2(a) of the Lanham Act 
does not implicate the First Amendment [and] second, 
the federal trademark registration program is government 
speech and is therefore exempt from First Amendment 

scrutiny.”   Pro-Football, Inc. v. Blackhorse, 112 F.Supp.3d 
439 (E.D. Va. 2015).

The Washington Redskins appealed their case to the Fourth 
Circuit.

Somewhat concurrently, and certainly without as much 
media attention, Simon Shiao Tam, the lead singer of a 
band named The Slants, sought to trademark his band’s 
name in 2011. The USPTO refused the registration stating 
that the mark “is disparaging to persons of Asian descent.”  
The TTAB upheld the rejection in September, 2013.  In re 
Simon Shiao Tam, Serial No. 85472044 (TTAB September 
26, 2013).  The TTAB explained that neither the fact that Mr. 
Tam is Asian, nor the fact that Mr. Tam did not find the word 
objectionable, failed to take “into account the views of the 
entire referenced group.” Id.

Mr. Tam appealed the matter to the Federal Circuit. The case 
was argued in early 2015 and affirmed on April 20, 2015.  In 
re Simon Shiao Tam, 785 F.3d 567 (Fed. Cir 2015)  However, 
on April 27, 2015, the Federal Circuit vacated its panel 
opinion of April 20, 2015, reinstated the appeal and set the 
case to be heard sua sponte.  It also requested new briefing, 
particularly on the issue: “Does the bar on registrations of 
disparaging marks in 15 U.S.C. §1052(a) violate the First 
Amendment?”

On December 22, 2015, the en banc Federal Circuit reversed 
the TTAB’s decision holding that §2(a) violates the First 
Amendment.  In re Simon Shiao Tam, 808 F.3d 121 (Fed. Cir. 
2015).  As recognized by Judge Moore, “Courts have been 
slow to appreciate the expressive power of trademarks…[w]
ords—even a single word—can be powerful. Mr. Simon Shiao 
Tam named his band THE SLANTS to make a statement 
about racial and cultural issues in this country.... Many of 
the marks rejected as disparaging convey hurtful speech 
that harms members of oft-stigmatized communities. But 
the First Amendment protects even hurtful speech.”  Further, 
the panel held that refusal to allow the registrations burdens 
free speech by preventing the applicant from the benefits 
of a registration including “truly significant and financially 
valuable benefits” such as the right to stop importation of 
infringing goods and the recovery of treble damages.  Id.  
The Court added that, the issue of what is “disparaging” is 
not consistently applied and noted that a “single examiner, 
with no input from her supervisor, can reject a mark as 
disparaging by determining that it would be disparaging to a 
substantial composite of a reference group.”

On February 12, 2016, the Federal Circuit issued its formal 
mandate to the USPTO for further proceedings.  On March 
8, 2016, Tam filed a request with the USPTO requesting 
the “further proceedings” (and registration) commence.  
On March 10, the USPTO issued a guide to “Examination 
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for Compliance with Section 2(a)’s Scandalousness and 
Disparagement Provisions While Constitutionality Remains 
in Question.”  It outlined that marks that violate the provision 
will be issued “advisory” rejections and if a violation of 
§2(a) is the only ground for refusal, the application will be 
suspended.

On March 15, 2016, Tam filed a writ of mandamus, accusing 
the USPTO of ignoring the Federal Circuit’s ruling and 
refusing to publish its trademark.  The USPTO responded by 
commenting that the Federal Circuit did not establish “any 
particular timetable.  On March 30, 2016, the Federal Circuit 
denied Tam’s writ.

On April 20, 2016, the USPTO filed its Petition for a Writ of 
Certiorari.  It claimed that because §2(a) does not prohibit 
any speech or conduct, or restrict trademark use or common 
law protections, it was improper for the Federal Circuit to 
have found an affirmative restraint on speech. It also noted 
the longstanding history of the provision.  

While the USPTO writ was pending, the Washington 
Redskins also filed a petition for certiorari, even though 
their matter was still pending before the Fourth Circuit.  The 
Redskins claimed that its case is “an essential and invaluable 
complement to Tam” and that a prejudgment review of the 
case “would allow the court to consider First Amendment 
question in the full range of circumstances, including both 
initial denials of registration, as in Tam’s case, and after the 
fact registrations in the Redskins case.”

In September, 2016, the USPTO writ was accepted.  On 
October 3, 2016, the Redskin’s request was denied.

As the Tam case was briefed, multiple amicus briefs were 
filed as well.  Most notable was the one filed by the Redskins.  
It not only included a well-briefed position, but also an 18 
page appendix of registered trademarks that may also be 
considered offensive.  Among the registered marks it notes: 
AFRO-SAXONS, DAGO SWAGG, BAKED BY A NEGRO, 
CRIPPLED OLD BIKER BASTARDS, YID DISH, CRACKA 
AZZ SKATEBOARDS, RETARDIPEDIA, BOOBS AS BEER 
HOLDERS, and VAJAYJAY HAT.

On June 19, 2017, the case of Matal v. Tam was decided 

8-0 in favor of Tam.  The Court held that the disparagement 
clause of the Lanham Act violates the First Amendment’s 
free speech clause.  582 U.S. __ (2017).

Justice Alito stated “Speech that demeans on the basis of 
race, ethnicity, gender, religion, age, disability or any other 
similar ground is hateful; but the proudest boast of our free 
speech jurisprudence is that we protect the freedom to 
express the thought that we hate.”  Id.  The registration of 
trademarks was not found to be government speech, and 
therefore the law was subject to strict scrutiny.

Therefore, the Slants were permitted to register their marks.  
Likewise, the cancellation of the Washington Redskins 
marks has been reversed.  The Redskins case that was 
pending in the Fourth Circuit was dismissed and the marks 
that were put on hold by the USTPO decree, with respect 
to disparaging trademarks has been permitted to proceed 
in the registration process.  However, the related portion of 
the law that applies to “immoral and scandalous” trademarks 
has not yet been deemed unconstitutional.  In the case In 
Re Brunetti, a designer filed a trademark for the mark FUCT.  
The USPTO rejected the mark, and the TTAB affirmed the 
refusal stating “the term FUCT is the phonetic equivalent 
of the word [#$#&@]”.  It found that the term “FUCT” is 
“vulgar, profane and scandalous slang.”  In re Brunetti, No. 
85310960 (TTAB, Aug. 1, 2014).  The case was appealed 
to the Federal Circuit.  However, before the Federal Circuit 
rendered its decision the Tam case was decided.  The 
Federal Circuit has requested supplemental briefing on the 
applicably of the Tam decision on the Brunetti matter and no 
decision has yet been rendered.

Thus, the practice of trademark law has gotten more 
interesting since June 19th.  There have been many 
new filings for marks not even fit to print here.  The very 
cornerstone of democracy is free speech, and the ability 
to expressively disagree with the opinions of others.  The 
bedrock of trademark law is the association of a mark with a 
good or service.  Instead of the USPTO acting as gatekeeper, 
this role will now fall to the public.  If you don’t like the name 
of a product, don’t buy it.  If others agree with you, the mark 
will cease to be used in commerce, and no longer subject to 
the protections of the USPTO.
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Jennifer Fitzgerald is a Partner in the Litigation Practice Group and has extensive business litigation experience in matters 
involving intellectual property, securities, antitrust and general commercial litigation. Her legal experience includes trial and 
appellate work on behalf of both plaintiffs and defendants in a wide range of complex litigation matters.

As a registered patent attorney, Jennifer has the ability to discuss inventions at their most scientific level but she also is 
skilled in the art of explaining technical issues to lay persons. She has advised clients and litigated patents on topics as 
varied as golf clubs, windshield wipers, diet modification software, visual skills enhancement, package design, medical 
products, acoustic echo cancellation technology, RFID technology and wireless communications.

She assists clients with prosecution and protection of trademarks and copyrights worldwide. She has organized raids against 
counterfeiters in China, actively assisted a client in the “reclamation” of trademarks in Europe and recovered U.S. domain 
names from cybersquatters. She maintains contacts with a worldwide set of foreign counsel to serve the international needs 
of her clients.

Initially stemming from her intellectual property and litigation backgrounds, Jennifer regularly advises clients in the area 
of product recalls. Having represented clients before the Consumer Products Safety Commission, National Highway 
Transportation Safety Administration and the U.S. Coast Guard, she is skilled in the assessment and management of a 
product recall, recognizing the sensitivity in protecting a brand and consumers alike. She also assists clients in evaluating 
internal practices and procedures related to recall preparedness. In these advisory roles, Jennifer and clients work together 
to minimize the impact of a recall on the company as a whole.

As a result of both her broad legal experience and her personality, Jennifer also serves as outside general counsel to several 
companies. In this context, she provides general advice and counseling services, and facilitates problem identification and 
resolution.
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“We must consult our means rather than our wishes,” 
George Washington prudently observed. Although he was 
addressing wartime budgeting, his words resonate with 
today’s corporate clients who are pressing their inside and 
outside litigation counsel to rein in litigation costs.  Since 
2009 clients have increasingly sought to reduce litigation 
costs by asking outside law firms to cut their rates. But 
cutting rates alone is not a sustainable strategy to achieve 
long-term savings when managing complex or recurring 
business disputes. That’s why some forward- thinking clients 
are requiring more from outside law firms to control costs 
and deliver more value.

So, what can outside lawyers do to control costs and 
deliver more value to clients? There are many tools in the 
toolbox, including legal project management (LPM), process 
improvement, alternative fee arrangements/value billing 
and flexible staffing models. Thompson Hine embraces 
all of these in its approach to innovative service delivery. 
LPM tools and methodologies drive greater predictability 
and client communication, ultimately maximizing value 
to clients. Streamlined and standardized processes yield 
more efficiency and additional cost savings. Value pricing 
arrangements, as an alternative to the traditional billable 
hour, can meet a client’s need to cap risk or achieve 
predictability. And flexible staffing models allow the law firm 
to use the right lawyer at the right price for each task in the 
litigation, thereby containing costs without sacrificing quality.
Consider one other useful but underutilized tool for 
delivering more value: a customized litigation budget. Of all 
the crucial documents a trial lawyer will create during the 
life of a complex dispute – such as a well-drafted complaint, 
a comprehensive motion for summary judgment or flawless 
jury instructions – a sound litigation budget is arguably one of 
the most important. Outside counsel should view preparing 

a litigation budget not as a burden, but as an opportunity – 
an opportunity to collaborate with the client, to demonstrate 
a willingness to share risk, to minimize surprises and to 
maximize the chances bills will be paid without issue or delay. 
Moreover, a sound legal budget enhances communication 
and transparency regarding the ongoing progress of the 
matter, a goal shared by the client and the trial lawyer.

Litigation Budgeting: Thompson Hine’s Standardized 
Approach
The challenge for a law firm is to build a culture that embraces 
budgeting as an opportunity, despite the uncertainties of 
litigation. At Thompson Hine, we have rallied around four 
key principles:

• Standardize and simplify the budgeting process.
• Give trial lawyers the right technology.
• Take advantage of prior efforts and prior results.
• Demonstrate commitment inside and outside the firm.

Using these principles, we have designed our own proprietary 
budgeting software that is available on every trial lawyer’s 
computer. With this software, the trial lawyer can readily 
create a customized budget with sufficient detail to enable 
the client to make informed choices about scope, staffing 
and resources.

Our proprietary budgeting program is the product of 
collaboration among trial lawyers, IT specialists and our 
Director of Legal Project Management. Its user-friendly 
interface includes a series of prompts, drop-down menus 
and suggested possibilities drawn from the collective 
experience of our entire litigation group. Similar to a tax 
preparation program, the budgeting software asks questions 
and prompts the attorney to consider various aspects of the 
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litigation planning process. It allows the lawyer to adjust 
standard budget elements for maximum customization of 
the budget, while still drawing on the collective wisdom of 
the firm’s past engagements. And it automatically performs 
all calculations, eliminating the potential for errors due 
to incorrect (or deleted!) spreadsheet formulas or manual 
miscalculations.

At its heart, the budgeting software prompts the lawyer to 
plan the anticipated work on the matter by reference to the 
standard ABA litigation task codes plus a proprietary set of 
firm- developed sub-task codes. Using high/low ranges to 
bracket the expected spend for each timekeeper and task, 
the program accounts for some of the uncertainty inherent 
in budgeting long-term future events. The software also 
accounts for the element of time: The lawyer estimates the 
start and end date of each task (or phase), giving the client a 
good picture of the expected timing of its legal expenditures 
in future periods.

Tracking Performance
After one creates a litigation budget, the job is only half 
complete. An important element of LPM is regular periodic 
reporting of actual billings versus budgeted billings throughout 

the life of the matter. Thompson Hine has invested in Budget 
Manager, a comprehensive software package that tracks 
budget-to-actual data. Whether the client requests it or not, 
our timekeepers code time entries for all matters; these 
codes correspond to the budgeted task codes, enabling 
Budget Manager to track budget-to-actual data in real time. 
We then can create reports that contain detailed budget-
versus-actual statistics by timekeeper, phase and task, and 
share them with the client. If the unexpected happens, we 
are in a position to promptly advise our client and discuss 
options.

Takeaways
In light of escalating litigation costs and organizations’ 
shrinking budgets for legal services, corporate clients are 
challenging their law firms to offer new and innovative 
ways to achieve their goals more economically. As part of 
a comprehensive, disciplined approach to managing legal 
projects, trial lawyers and their clients should embrace 
litigation budgeting as a positive, concrete way to help control 
costs, improve efficiency and provide the transparency and 
accountability clients need to better manage their resources 
and expectations, ultimately increasing the value clients 
receive for their legal spend.
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As a partner in the Business Litigation group, Tony helps clients overcome legal obstacles in order to protect their assets and 
manage litigation risk in pursuit of their strategic goals. He believes that a big part of his job is assessing risk for his clients 
in order to help them make the best possible decision. Tony also views himself as a legal quarterback for in-house counsel 
by matching the needs of his clients to the resources of Thompson Hine in order to ensure success.

Tony has a passion for helping his clients succeed by treating them like his best friends by being loyal, well-connected and 
honest with them about the strengths and weaknesses of their legal positions. As a result, clients rely on Tony as a “go-to” 
litigator for their most significant matters. Outside the courtroom, Tony is a certified BBQ judge and judges 7-10 sanctioned 
competitions per year.

Tony focuses his practice on complex business and corporate litigation involving financial service institutions, commercial 
and contract disputes, indemnification claims, shareholder actions, business transactions, and class actions.

Litigation can prove time-consuming and become costly, so for many disputes there may be more effective methods of 
resolution than traditional court litigation. Although Tony has an impressive record of courtroom achievements, he seeks to 
optimize case outcomes while managing the costs, time and stress of a lawsuit by regularly using arbitration, mediation and 
other forms of alternative dispute resolution (ADR) as pragmatic ways to meet his clients’ needs.
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Tyson Foods Inc. v. Bouaphakeo - An Aberration in the 
Use of Statistical Sampling in Class Actions
Ernest Rutherford, the father of nuclear physics, once said: 
“If your experiment needs statistics, you ought to have 
done a better experiment.” Imperfect by nature, statistics is 
the science of drawing inferences from data—data that is 
typically incomplete. Shortcomings include sampling bias, 
overgeneralization, lack of causality, and misreporting. 
Nevertheless, class-action plaintiffs often see statistical 
sampling as a means to circumvent otherwise applicable 
requirements of individualized proof through extrapolation.

Luckily, our judiciary has long disfavored the use of statistical 
evidence in class actions, refusing to permit “trial by formula” 
and rejecting damages models that fail to measure recovery 
on a class-wide basis accurately. Recently, the Supreme 
Court again weighed in on the use of statistical sampling in 
Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036 (2016). 
There, a class of employees sought to recover wages for 
time spent donning and doffing protective gear under the 
Fair Labor Standards Act. The Court opened the door for 
statistical evidence, but ever so slightly, allowing employees 
to rely on “representative evidence” of hours worked where 
their employer had failed to maintain time records as required 
under the FLSA.

Wishful thinking class-action plaintiffs may view Tyson Foods 
as broadly endorsing the use of statistical sampling as an 
evidentiary short-cut for class-wide proof. But close scrutiny 
exposes the decision for what it really is: an aberration likely 
limited to wage-and-hour disputes involving an evidentiary 
gap of the defendant’s own doing. Of benefit to defendants, 
the decision offers a road-map for challenging the use of 
statistical sampling in class actions and leaves undisturbed 
many other viable defenses.

Historical Disfavor of Statistical Sampling
The class action is a powerful procedural device, allowing 
claims that are otherwise impractical to litigate separately 
to be brought in the aggregate where class members have 
suffered essentially identical harm resulting from mass 
production, mass marketing, or standardized corporate 
practice, for example. But because the mechanism is merely 
procedural, it cannot be used to abridge substantive rights, 
such as a defendant’s ability to defend individual claims. 
In all but narrow circumstances, extrapolation of statistical 
sampling threatens this due process guarantee. And, like any 
evidence, statistical sampling must overcome challenges to 
reliability and relevance.

Wal-Mart Stores Inc. v. Dukes, 564 U.S. 338 (2011)
The Dukes case involved three women who alleged that 
their supervisors had discriminated against them with 
respect to pay and promotions in violation of Title VII, and 
sought to represent an expansive class comprised of about 
1.5 million current and former female Wal-Mart employees. 
In essence, the women alleged that a uniform corporate 
culture led supervisors to exercise their discretion in pay and 
promotions in a way that disproportionately favored men.

To obtain class certification under Federal Rule of Civil 
Procedure 23, the plaintiffs needed to demonstrate, among 
other criteria, that their case involved questions of law or fact 
common to all class members, known as the “commonality” 
requirement. To this end, the plaintiffs relied on (1) statistical 
evidence of pay and promotion disparities between men 
and women; (2) anecdotal reports of discrimination by 
female employees; and (3) testimony from a sociologist 
who concluded that the company was vulnerable to sex 
discrimination based on a “social framework analysis.” The 
district court denied Wal-Mart’s motion to strike this evidence 
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and certified the class. A divided Ninth Circuit Court of 
Appeals, sitting en banc, affirmed.

The Supreme Court reversed, finding commonality lacking. 
The statistical evidence was prepared by a labor economist 
who, having compared the number of women promoted 
into management positions with the number of women in 
the pool of hourly workers, concluded that the disparities 
could only be explained by sex discrimination. The labor 
economist also considered the workforce data of other 
retailers to conclude that Wal-Mart promotes a lower 
percentage of women than its competitors. This evidence 
fell short of showing commonality, the Court explained, 
because discretionary pay and promotion decisions are, 
by definition, not uniform. Surely, supervisors would argue 
that they consider a multitude of sex-neutral, performance-
based factors when making pay and promotion decisions 
and would complain that the statistical evidence fails to 
account for whether women are qualified or interested in a 
promotion, for example. In other words, statistics told only 
half the necessary story: they showed a disparity, but failed to 
explain why the disparity reflected systematic discrimination.

The Court found the anecdotal evidence equally problematic. 
This evidence consisted of 120 affidavits reporting instances 
of discrimination, which amounted to just 1 report of 
discrimination for every 12,500 class members. The reports 
related to only 235 of Wal-Mart’s 3,400 stores and did not 
fairly represent all states. According to the Court, even 
accepting the reported accounts as true, the evidence did 
not establish a nation-wide policy of discrimination.

Lastly, the Court found no value in the sociologist’s testimony. 
The sociologist conceded that he could not calculate the 
percentage of employment decisions at Wal-Mart that might 
be the product of stereotyped thinking and, consequently, 
could not answer the critical commonality question.

As for damages, the Court agreed with Wal-Mart that eligibility 
for backpay would entail individualized determinations. Under 
Title VII’s remedial scheme, in claims alleging a pattern or 
practice of discrimination, an employer who establishes that 
it took adverse action against an employee for any reason 
other than discrimination cannot be ordered to pay backpay. 
The Court criticized the Ninth Circuit for endorsing “trial by 
formula,” whereby a sample of class members would be 
selected, backpay for those individuals would be determined, 
and the numbers would be extrapolated to arrive at a lump 
sum recovery for the entire class. The approach was akin to 
a compulsory bellwether settlement. Such a novel project, 
the Court held, would run afoul of the Rules Enabling Act, 
28 U.S.C. § 2072(b), which forbids using the class-action 
device to “abridge, enlarge or modify any substantive 
right”—in Wal-Mart’s case, its substantive right to defend 
each adverse employment action as non-discriminatory.

Comcast Corp. v. Behrend, 133 S. Ct. 1426 (2013)
In Comcast, cable-television subscribers filed a class-action 
antitrust lawsuit, alleging that the cable company had entered 
into unlawful swap agreements in an effort to monopolize 
services using clusters and to charge customers above 
competitive levels. For Rule 23 purposes, the plaintiffs had 
to prove that the alleged individual injuries were capable of 
proof through common evidence and that resulting damages 
were measurable on a class-wide basis. Critically, although 
the plaintiffs had proposed four theories of injury, the trial 
court accepted only one. As for damages, the plaintiffs 
relied on their expert’s regression model, comparing 
actual cable prices with hypothetical prices that allegedly 
would have applied but for the anticompetitive activity. The 
problem, however, was that the regression model did not 
isolate damages resulting from any one theory of injury, 
but rather assumed that all four theories of injury were in 
play. Nonetheless, the district court certified the class, and a 
divided panel of the Third Circuit Court of Appeals affirmed.

The Supreme Court reversed. Citing the unremarkable 
premise that damages must correspond to the applicable 
theory of injury, the Court observed that the regression model 
did not even attempt to satisfy this basic threshold. The 
methodology might have been sound, the Court suggested, 
had all four theories of injury remained in play. But that was 
not so, and the expert had conceded that his model did not 
attribute damages to any one theory of injury. Because the 
regression model did not accurately represent the applicable 
class-based injuries based on an improper assumption, the 
evidence was neither reliable nor relevant.

Tyson Foods Inc. v. Bouaphakeo, 136 S. Ct. 1036 (2016)
Most recently, in Tyson Foods, employees at a pig-
slaughtering facility filed a class action, alleging that their 
employer’s policy of not compensating employees for 
time spent donning and doffing mandatory protective gear 
violated the FLSA’s overtime provisions. The district court 
certified the class, and the case proceeded to trial.

Because the employees sought only unpaid overtime, each 
employee had to show work in excess of 40 hours per week, 
inclusive of time spent donning and doffing protective gear. 
But because the employer failed to keep time records for 
donning and doffing activity, the employees had no choice 
but to rely on “representative evidence.” This evidence 
consisted of 744 video recordings of donning and doffing 
activity along with a study by an industrial relations expert, 
in which he analyzed the recordings to arrive at average 
changing times for employees in different departments. 
Relying on the expert’s testimony, the jury awarded $2.9 
million in unpaid overtime. The district court denied Tyson 
Foods’ motion to set aside the verdict, and a divided panel 
of the Eight Circuit Court of Appeals affirmed.
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When the Supreme Court granted certiorari, the defense bar 
hoped for a categorical bar on the use of statistical sampling 
in class actions. But a divided Court dashed these hopes. 
Whether representative evidence is permissible, the Court 
reasoned, turns not on the form of the proceedings but, like 
any other evidence, on its reliability and relevance. Stated 
differently, representative evidence can be reliably used in 
a class action only if it could be used to prove each class 
member’s claim in an individual action.

To answer this question, the Court turned to Anderson v. 
Mt. Clements Pottery Co., 328 U.S. 680 (1946), another 
collective action brought by employees seeking to recover 
unpaid time. Given the remedial nature of the FLSA, the 
Mt. Clements Court held that, where an employer failed to 
maintain adequate time records, an employee could meet his 
or her burden of showing hours worked through “reasonable 
inference,” and the employer could negate such inference 
only with evidence of precise hours worked.

The workers in Tyson Foods, in the same fashion, sought to 
rely on statistical sampling to fill an evidentiary gap created by 
their employer’s inadequate records, and the representative 
evidence would have been permitted in an individual lawsuit. 
In defense, albeit without a Daubert challenge or any 
testimony from a rebuttal expert, Tyson Foods argued that 
the sample study was unrepresentative and inaccurate—an 
issue common to all class members. As such, permitting 
the plaintiffs to rely on the representative evidence would 
not abridge any substantive right in violation of the Rules 
Enabling Act. And, unlike in Dukes, where the employees 
could not point to a common policy leading to company-wide 
discrimination, the employees in Tyson Foods had identified 
a common practice leading to undercompensation.

Although we should expect parties to bend and twist Tyson 
Foods to suit their particular interests, the holding, at its 
core, is quite limited. In wage-and-hour disputes where 
an employer has created an evidentiary gap contrary to 
a statutory obligation to maintain records (and possibly in 
analogous contexts), a plaintiff may rely on representative 
evidence if it is shown to be reliable and relevant and will not 
abridge any substantive right that would otherwise exist in 
an individual action.

Best Practices After Tyson Foods

Revisit Record Retention Policies
In both Mt. Clemens and Tyson Foods, the Court’s primary 
basis for permitting proof through “reasonable inference” 
was the defendant’s own failure to maintain records, much 
like a discovery sanction. Although unwilling to lay down 
any bright-line rules, the Court implied that representative 
evidence is more likely to be appropriate when the defendant 
has caused the evidentiary gap that gives rise to the need 

for the representative evidence in the first place. As another 
consequence, poor recordkeeping will typically prevent a 
defendant from pursing individual defenses (as no records 
means no proof), effectively negating any Rules Enabling 
Act violation that might otherwise serve as a viable challenge 
to class certification.

One key lesson from Tyson Foods, then, is to maintain 
records required by law, as well as any other records that 
would be needed to defend lawsuits that may logically 
occur given the nature of the defendant’s business, 
giving consideration to applicable statutes of limitation 
to determine adequate retention periods. Employers of 
non-exempt workers in particular would be wise to revisit 
their timekeeping and payroll practices to ensure that 
they maintain adequate records to defend FLSA overtime 
disputes on an individualized basis. And all employers would 
be prudent to retain records on hiring, firing, and promotions 
of the sort that might be challenged in discrimination suits. 
But record retention may be equally important in other 
contexts. The Telephone Consumer Protection Act, as one 
example, requires telemarketers to maintain consent-to-call 
records for four years, and consent can serve as a defense 
to individual TCPA claims. For another, mortgage lenders are 
responsible for retaining certain records in connection with 
their lending practices. Putting aside the liability that might 
arise from lenders’ failure to retain records, lenders might 
need those records to defend suits under the Fair Housing 
Act.

Without such records, defendants may invite use of 
statistical sampling and risk waiving an otherwise applicable 
Rules Enabling Act challenge to certification, as occurred 
in Tyson Foods. The difficulty lies, of course, in weighing 
these risks against the added expense of retention and the 
potential that the retained records will ultimately become 
evidence for plaintiffs. Answering that difficult question 
will involve industry-specific, and likely company-specific, 
considerations.

Distinguish Tyson Foods: No Duty to Maintain
The Court in Tyson Foods permitted representative evidence 
in large part to avoid penalizing employees for missing 
evidence that the employer should have kept in the ordinary 
course of business. The Court seems to have been animated 
by the same interests that drive spoliation sanctions; if 
a defendant deliberately destroyed relevant information, 
then one might rightfully surmise that the information would 
disadvantage the defendant. But what if plaintiffs seek 
to rely on representative evidence in situations where the 
defendant would have no reason, by statute or otherwise, 
to maintain the information that the plaintiffs need? A fair 
reading of Tyson Foods would suggest that permitting 
representative evidence under those circumstances would 
be less appropriate, and defendants should seize on this 
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distinction where applicable.

In a construction-defect class action, for example, 
homeowners might seek to prove class-wide damages by 
sampling allegedly defective homes and extrapolating the 
average diminution-in-value from the sample study to the 
entire class. But, unlike in Tyson Foods, the homeowners 
would not be “forced” to resort to sampling because of the 
builder’s failure to maintain records, and assuming that a 
homeowner could isolate the diminution-in-value from the 
alleged defect, it would be theoretically possible (albeit time-
consuming) to determine the diminution-in-value of each 
affected home. To extend Tyson Foods to situations of this 
kind, where the defendant had no duty to maintain records, 
would improperly transform a holding grounded in necessity 
and wrongdoing by the defendant into one grounded in mere 
convenience to plaintiffs. Such extension would shift the 
burden of proof, effectively requiring defendants to dis-prove 
liability.

Confine Tyson Foods to Wage-and-Hour Cases
Wage-and-hour disputes are unique, even within the 
employment law realm, and are often more conducive 
to aggregate adjudication by their nature. These claims 
typically assert an across-the-board compensation policy 
that is alleged to violate the law, such as failure to pay 
minimum wage or failure to pay overtime. The potential 
for individualized issues is lower than in other contexts, 
especially where, as in Tyson, the class of employees is 
entitled to a common evidentiary presumption. But be on the 
lookout for wage-and-hour cases that don’t fit this mold.

Beyond wage-and-hour disputes, the variability between 
class members is potentially infinite. As explained in Dukes, 
whether someone has been subjected to discrimination, for 
instance, turns on individual experiences and circumstances 
that are not probative of the experiences of others who 
may (or may not) have been subjected to unlawful conduct 
themselves. Without commonality, sampling cannot reliably 
establish liability or damages on a class-wide basis.

Whenever possible, defendants should analogize their case 
to Dukes and point out elements of claims and defenses 
that necessarily turn on individual perceptions and injuries. 
For example, among other elements required to establish 
a hostile work environment, the individual plaintiff must 
subjectively perceive the work environment to be abusive. 
And in cases alleging personal injury, perhaps because of 
a defective product, defendants should point out variances 
in injury, causation, and damages (wage loss, medical 
expenses, pain and suffering, etc.). In all cases where liability 
and damages can be defended on individualized grounds, 
defendants should challenge statistical sampling and class 
certification as violating the Rules Enabling Act.

In re: Autozone, Inc., 2016 WL 4208200 (N.D. Cal. 2016), 
offers a recent success story. There, Autozone failed to 
maintain rest-break records, and the plaintiffs sought to fill 
this evidentiary gap with a survey in which respondents 
were asked to provide their recollection of events from 
years earlier. Of respondents who worked “short shifts,” 25 
percent reported that they were not permitted rest breaks, 
58 percent reported that they were, and 16 percent could 
not remember. Of respondents who worked “mid-length 
shifts,” 29 percent reported that they were not permitted rest 
breaks, 53 percent reported that they were, and 17 percent 
could not remember. And of respondents who worked “long 
shifts,” 38 percent reported that they were not permitted rest 
breaks, 25 percent reported that they were, and 38 percent 
could not remember. Given this variation, the survey was 
more like the representative evidence in Dukes than the 
representative evidence in Tyson Foods; the rest-break 
survey, if probative of anything, showed the absence of a 
uniform policy. Much like in Dukes, “an Autozone employee 
in an individual action would not be able to point to other 
employees’ varied experiences . . . to establish her own claim 
for missed rest breaks.” Thus, the court held that allowing 
the survey in a class action would improperly enlarge the 
rights of employees and deprive Autozone of its right to 
litigate individual issues, contrary to the Rules Enabling Act.

Pursue Daubert Challenges and Retain Rebuttal Experts
Critically, in Tyson Foods, the employer did not challenge 
the expert’s study under Daubert and did not offer testimony 
from a rebuttal expert. As such, the Court found “no basis 
in the record to conclude it was legal error to admit that 
evidence.” A prudent defendant will therefore pursue both 
avenues of attack. Rebuttal testimony should also do more 
than simply shoot holes in the models offered by plaintiffs; 
in some cases, the expert would be well advised to offer an 
alternative model that produces a more accurate result.

After all, the Court in Tyson Foods was careful to note that not 
all inferences drawn from representative evidence in FLSA 
cases will be reasonable, and defendants may challenge 
such evidence as statistically inadequate or as relying 
on improper assumptions. In Comcast, for example, the 
statistical evidence improperly assumed that four theories 
of liability were in play, when, in the end, the court accepted 
only one theory as viable.

Factors such as sample size will bear on reliability. In Dukes, 
for example, the Court found 120 employee anecdotes of 
reported discrimination, a 1-to-12,500 ratio, inadequate. 
Other factors include the extent to which the sample 
meaningfully represents the entire class; the extent to which 
the sampling methodology is reliable (including whether 
favorable data is “cherry picked”); and the purpose for 
which the sample is being offered. Defendants should be 
prepared to explain why statistical deficiencies like these go 
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to admissibility and not simply weight.

Autozone again offers useful insight, as the survey there 
was excluded as unreliable under Daubert, in large part 
based on the declaration of Autozone’s expert, a qualified 
labor economist and statistician. The court noted several 
scientific deficiencies. First, the survey had a remarkably low 
response rate, which suggested “nonresponse bias.” That 
is, where responders to a survey are systematically different 
from non-responders, the survey cannot be reliably used to 
draw conclusions about the entire class. Second, because 
the survey sought information “as part of a class action 
lawsuit,” recipients understood themselves as potential 
beneficiaries of the lawsuit, undermining the objectivity of 
their responses, a phenomenon called “self-interest bias.” 
Third, the survey unrealistically depended on perfect 
memory. Surely, respondents could not be expected to recall 
whether a shift eleven years ago was 3 hours 35 minutes in 
length or 3 hours 25 minutes in length, and yet the survey 
called for this distinction. Some survey responses made no 
sense, and several respondents provided different answers 
at deposition than in their survey responses. Lastly, the 
survey lacked sufficient precision because it swept in at least 
one statutorily-exempt manager and did not address the fact 
that many responders had voluntarily not taken rest breaks. 

Having excluded the representative evidence as unreliable, 
the court found the case unmanageable as a class action 
and granted the defendant’s motion to decertify.

As Autozone demonstrates, challenges to statistical 
evidence are alive and well after Tyson Foods. Defendants 
who anticipate efforts to rely on sample surveys would be 
wise to retain qualified experts to uncover the various pitfalls 
that plague statistical models of class-wide proof and should 
be sure to raise Daubert challenges. The time to raise those 
attacks may be at the class certification stage. If plaintiffs 
aim to establish commonality and predominance through 
statistical proof, then they should be compelled to show that 
their method is not “junk science.”

Conclusion
In sum, Tyson Foods is likely to go down in history as a 
hollow—or at least narrow—victory for class-action plaintiffs, 
unlikely to offer much value outside wage-and-hour disputes 
involving evidentiary gaps created by the defendant’s failure 
to maintain records as required by law. The above best 
practices and defense strategies can be employed to defeat 
efforts to extend Tyson Foods beyond its limited reach and 
ensure that the use of statistical proof remains the rare 
exception.
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Identifying the “reasonable” value of medical services can 
present a difficult and challenging issue for companies and 
insurers given the lack of uniformity associated with the 
application of the collateral source doctrine - which generally 
prevents evidence that a plaintiff received compensation 
or payments from a third party. Although most jurisdictions 
agree with the general rule that Plaintiffs can only recover 
the reasonable value of medical expenses, the agreement 
seems to stop there.  Using the same collateral source 
rule, states have developed vastly different laws relating 
to the type of evidence that can be used to establish the 
value of a plaintiff’s medical expenses.  Some states define 
reasonableness as the amount ultimately paid for the care 
provided, thereby excluding any evidence of the amount 
charged for the care.1  Unfortunately for the defense, this 
approach is followed in less than 10 percent of the states 
across the country.  A second approach, followed by more than 
a third of the states, defines reasonableness as the amount 
charged; precluding the defense from introducing evidence 
that a lesser amount was actually paid and accepted.2 Next, 
several states employ various hybrid approaches, falling 
somewhere between the amount billed and the amount 
charged on the continuum of reasonableness.  For example, 
one variant of the hybrid approach allows the fact finder to 
determine the reasonable value based on evidence of both 
the amounts billed by the medical provider and the amounts 
paid to the medical provider.  

One must only consider the following hypothetical to realize 
the significant differences associated with these approaches.  

1 California, North Carolina, Oklahoma and Texas laws generally allow a plaintiff to only recover the 
amounts actually paid by him or on his behalf.  Evidence of unpaid billed amounts are not admissible 
to prove reasonable value.  Nevertheless, the collateral source rule still applies to exclude evidence 
that any portion of the medical expenses was paid by or adjusted due to insurance

2 Arkansas, Colorado, Georgia, Hawaii, Kentucky, Mississippi, Nevada, New Hampshire, New 
Mexico, South Carolina, South Dakota, Vermont, Virginia, Washington, Wisconsin, West Virginia, 
Wyoming and the District of Columbia allow Plaintiffs to recover the amount charged/billed.

John Doe was injured in a clear liability motor vehicle 
accident and was charged approximately $62,000 
for his medical care.  Doe, however, was fortunate 
enough to have medical insurance for which he paid 
approximately $5,000 in premiums between the 
time of the accident and the filing of his lawsuit.  He 
also paid approximately $1,000 in copayments for 
his treatment.  Ultimately, the insurance company, 
per its negotiated rates, paid $18,000 for his care.  

In Minnesota, Mr. Doe is limited to seeking $6,000 
for the medical expenses associated with his care.  
The amount is based on the sum of his out-of-pocket 
costs and insurance premiums.  

In California, however, Mr. Doe is entitled to recover 
$18,000 for his medical expenses given that the 
amount paid is presumed to be the reasonable 
value of the services.  

In Georgia, however, Mr. Doe is entitled to recover 
$62,000 for his medical expenses given that the 
amount charged is presumed to be the reasonable 
value of the services.

The “Charge/Billed” approach identified in the Georgia 
example above clearly presents unique challenges given 
that reality and common sense dictate that the amount 
charged by medical providers does not represent the 
reasonable value or fair market value of the services.  There 
are several options, however, to defend against Plaintiff’s 
attempts to present the amount billed as the “reasonable 
value of medical services” in a state using a “charge based 
methodology.” The first avenue of defense  is the legal 
defenses in opposition to plaintiff’s counsel’s inevitable 
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argument that the collateral source rule precludes any 
evidence about the “reasonable value of medical services” 
other than the amount billed.  This first avenue of defense 
requires the defense to educate the courts on the collateral 
source rule and the difference between evidence that ABC 
Insurance Company paid for the plaintiff’s medical bills (which 
does violate the collateral source rule) versus evidence of 
the amount the medical provider would agree or has agreed 
to accept for his services without any mention as to how, 
when or who paid the medical bills (which is not a violation 
of the collateral source rule).  The second avenue of defense 
involves the use of experts to educate the courts as to the 
true value of the services provided.  Combined, these two 
avenues of defense can help defense counsel reframe the 
issue of the “reasonable value of medical services.” 

I. Legal Arguments Available in Charge-Based or Hybrid 
States to Reframe the Usual Definition of “Reasonable 
Value of Medical Services” Beyond the Amount Charged

The purpose of the first avenue of defense is to put the 
collateral source rule in its proper place, allowing it to fulfill 
its purpose while at the same time giving the defense an 
opportunity to challenge plaintiff’s evidence regarding the 
“reasonable value of medical services.”  Recent opinions 
in Tennessee and South Carolina provide solid roadmaps 
for challenging any attempt by Plaintiff’s counsel to insist 
that the amounts billed represent the reasonable value of 
medical services provided.  Johnson v. Trans-Carriers, Inc., 
No. 2:15-cv-2533-STA-dkv, 2017 U.S. Dist. LEXIS 275 (W.D. 
Tenn. Jan. 3, 2017); United States v. Berkeley Heartlab, Inc., 
No. 9:14-cv-00230-RMG, 2017 U.S. Dist. LEXIS 107481 
(D. S.C. July 11, 2017).  In Trans-Carriers and Berkeley, the 
courts address the application of the collateral source rule, 
and the misconception that evidence of the amount paid 
violates the rule.  The Berkeley decision also provides an 
analysis of the type of expert testimony needed to challenge 
medical expenses, ultimately finding the amounts charged 
by physicians do not represent the reasonable value of the 
services.  

     A. Collateral Source Rule Should Not Improperly 
Increase Plaintiff’s Damages

Trans-Carriers is particularly instructive from a defense 
perspective regarding the appropriate application of the 
collateral source rule to medical expenses.  As an initial 
matter, the Court recognized, “in an action for damages 
in tort, the fact that the plaintiff has received payments 
from a collateral source, other than the defendant, is not 
admissible in evidence and does not reduce or mitigate 
the defendant’s liability.  The doctrine is a ‘substantive 
rule of law that bars a tortfeasor from reducing damages 
owed to a plaintiff by the amount of recovery the plaintiff 

receives from sources that are collateral to the tortfeasor.’”3 

The Court, however, drew a distinction between the 
application of the collateral source rule and the issue 
before it noting, “[t]he issue is not whether the Court 
should admit proof that Plaintiffs have received payment 
for their medical expenses from a collateral source.4 

The issue is whether Plaintiff should be allowed to discharge his 
burden to prove the reasonableness of his medical expenses 
with evidence of the full, non-discounted medical charges.”5 

The Court reasoned that the spirit of the rule was to preclude 
certain deductions, not to increase the amount of Plaintiff’s 
damages such that they include amounts that Plaintiff never 
incurred.6 The Court concluded the full, non-discounted 
medical expenses did not represent the reasonable medical 
expenses.  

Based upon the foregoing, a persuasive argument can be 
made that exclusion of the full, non-discounted medical 
expenses does not violate the collateral source rule IF the 
parties do not introduce evidence that a third-party paid 
the medical expenses at issue.  Instead, introduction of 
the amounts paid simply represents the true value of the 
services provided.

     B. Providing Evidence of the Fair Market Value of the 
Services Provided

The Court in Berkeley took a slightly different approach 
with respect to determining the reasonable value of medical 
expenses and focused on the “Fair Market Value” of the 
services provided.  The Court borrowed the Centers for 
Medicare & Medicaid Services (CMS) definition of Fair 
Market Value — the amount ordinarily paid by parties in 
arm’s length transactions who are not in a position to refer 
business to one another.7 Next, the Court performed an in-
depth analysis of the realities associated with payments 
in the medical industry.   The Court began its analysis by 
recognizing that the amount charged rarely reflects the 
amount actually paid and accepted.  “[I]t is no secret that 
the sticker prices of services listed in physician bills and 
hospital chargemasters are totally unmoored from the reality 
of arm’s-length transactions actually taking place in the 
marketplace.”8

3 Id. at 7 citing Donnell v. Donnell, 220 Tenn. 169, 415 S.W.2d 127, 134 (Tenn. 1967) (abrogated 
on other grounds by Dupuis v. Hand, 814 S.W.2d 340 (Tenn. 1991). 

4 Id.

5 Id.

6 Id. citing Keltner v. U. S., No. 2:13-cv02840-STA-dkv, 2015 U.S. Dist. LEXIS 76017 (W.D. Tenn. 
June 12, 2015).

7 Id. at 8.

8 What’s The Cost?: Proposals To Provide Consumers With Better Information About Healthcare 
Service Costs, before the Committee On Energy And Commerce House Of Representatives, 109th 
Cong. (2006) (Statement of Dr. Gerald F. Anderson, Johns Hopkins, Bloomberg School Of Public 
Health, Health Policy And Management) (“List prices are established by the hospitals and physicians 
without any market constraints. Too often list prices have no relationship to the prices that are 
actually being paid by insurers.”); George A. Nation III, Determining the Fair and Reasonable Value 
of Medical Services: The Affordable Care Act, Government Insurers, Private Insurers and Uninsured 
Patients, 65 Baylor L. Rev. 425, 429-30 (2013) (“[C]hargemaster or list prices . . . are grossly inflated 
because they are set to be discounted rather than paid . . . . [T]hey certainly do not represent the 
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Next, the Court looked at the basis for the amounts charged 
by physicians.  The Court found that “[p]ursuant to statute, 
and subject to exceptions not applicable here, Medicare 
payments for physicians’ services are (and were during the 
relevant period) the lesser of the Medicare Physician Fee 
Schedule (MPFS) amount and the physician’s actual charge 
for the service. Thus, if MPFS establishes a payment of $100 
for a service, a physician who charges $150 or $15,000 for 
the service would receive at most $100 from Medicare for 
the service.”9 Furthermore, most private insurers also pay 
the lesser of the amount charged and the amount in the 
agreed upon fee schedule.10 Given the foregoing, in order to 
maximize payment, a physician must set his/her charges in 
excess of the amounts in the MPFS and the private insurer 
agreements.  These amounts are typically set in an effort to 
ensure physicians “don’t leave any money on the table.”11

After recognizing the amounts charged by physicians rarely 
reflect the amount accepted as payment for the services, the 
Court noted there is a “difference between the expectation of 
payment and then the reality of payment.” Moreover, many 
courts have acknowledged that physicians charges do not 
reflect the true value of their services.12

II. Expert Testimony to Assist in Addressing the 
Reasonableness of Medical Expenses.

The second avenue of defense for challenging the reasonable 
value of medical expenses is the use of expert witnesses.  
Indeed, the Court in Berkeley relied heavily on the expert 
testimony of the defense expert in supporting its opinion that 
the amounts charged do not reflect the value of the services 
rendered.  The following experts should be considered:

usual price actually paid for the listed goods and services.”).

9 Id. at 14.

10 Id.

11 Id. at 15.

12 See Aetna Life Ins. Co. v. Huntingdon Valley Surgery Ctr., 129 F. Supp. 3d 160, 174 (E.D. Perm. 
2015) (Chargemaster or price list “rates are not ‘actual charges’ that providers intend to collect in full 
from insurers and members; they are (usually) the inflated ‘sticker prices’ [*18]  for providers’ services 
that the insurer itself then trims to set the allowed amount) (internal citations omitted); Howell v. 
Hamilton Meats & Provisions, Inc., 52 Cal. 4th 541, 129 Cal. Rptr. 3d 325, 257 P.3d 1130, 1144 (2011) 
(“[A] medical care provider’s billed price for particular services is not necessarily representative of 
either the cost of providing those services or their market value.”); Corenbaum v. Lampkin, 215 Cal. 
App. 4th 1308, 1330-31, 156 Cal. Rptr. 3d 347 (2013) (relying on Howell and concluding “that the 
full amount billed by medical providers for past medical services is not relevant to the value of the 
services . . . [and] Because the full amount billed for past medical services provided to plaintiffs 
is not relevant to the value of those services, we believe that the full amount billed for those past 
medical services can provide no reasonable basis for an expert opinion on the value of future medical 
services”); Ochoa v. Dorado, 228 Cal. App. 4th 120, 135, 174 Cal. Rptr. 3d 889 (2014) (“[T]he full 
amount billed, but unpaid, for past medical services is not relevant to the reasonable value of the 
services provided.”); Johnson v. Trans-Carriers, Inc., 2017 U.S. Dist. LEXIS 275, 2017 WL 28004 at 
*2 (D.C. Tenn. 2017) (“The non-discounted charges were not reasonable because they did not reflect 
the rate for services in the actual marketplace: few insurers pay the hospital’s listed, full charge.”); 
Nassau Anesthesia Assoc. P.C. v. Chin, 32 Misc. 3d 282, 924 N.Y.S.2d 252, 254 (N.Y. Dist. Ct. 2011) 
(“Since hospitals and related providers rarely receive payment based upon their ‘published rates,’ 
those rates cannot be deemed determinative [*19]  in assessing the value of the services.”); Temple 
Univ. Hosp., Inc. v. Healthcare Mgmt. Alternatives, Inc., 2003 PA Super 332, 832 A.2d 501, 510 
(Pa. Super. Ct. 2003) (“If the Hospital recovers its published rates in only one to three percent of its 
cases, those rates clearly do not reflect the amount that members of the community ordinarily pay 
for medical services.”).

     A. Economist/CPA Experts

Health Economists testify regarding how the healthcare 
system works, particularly how medical pricing is performed 
and why medical bills are not proof or indicators of reasonable 
value; that “value” is an economic term which means the 
amount a seller is willing to accept and a buyer is willing 
to pay.  Oftentimes, these opinions are not rooted in any 
economic or business theory of value.  Instead, reasonable 
value is determined by what is “usual, customary and 
reasonable.”  One such methodology separates professional 
services and hospital charges and works as follows:

          1. Physician Charges

With respect to Physician Charges, an expert will typically 
review all of the services provided and assign a Current 
Procedural Terminology (CPT) code to each.  Next, the expert 
will obtain the 50th percentile for all charges for the same CPT 
code in a relevant zip code cluster from Context4Healthcare 
(C4H).  C4H data is collected annually and is a widely-used 
and accepted benchmarking data source.  Indeed, C4H 
contains more than one billion provider charges aggregated 
by billing and transaction agencies nationwide.  Using this 
data, the expert will opine regarding the reasonable value for 
the service provided by the physician.

          2. Hospital Charges

With respect to hospital charges, the expert will typically 
calculate the cost-to-charge ratio (CCR) for each relevant 
department from the Hospital Cost Report to the Department 
of Health and Human Services.  Next, the charges for each 
service/supply to cost is reduced using the CCR.  Lastly, the 
expert will add a profit margin above cost, typically in the 
range of 5-10 percent.
 
Forensic CPAs may also address this issue by testifying 
about the “value” of goods and services based on a similar 
methodology to that used by the economists.  They serve as 
appraisers, like they would if they were valuing a business 
or real estate.

     B. Medical Coding/Pricing Experts

Coders review the medical services and the bills to determine 
whether the bills accurately reflect the services provided as 
documented in the medical records.  For example, a medical 
coding expert should ensure all services charged for were 
actually performed.  The expert should also ensure  the 
services have not been improperly coded and billed in order 
to increase reimbursement.

Some coding experts and pricing experts have experience 
in the insurance industry and testify  — usually based on 

-- 235 --



BURSTING THE BUBBLE: SUCCESSFUL STRATEGIES FOR CHALLENGING INFLATED MEDICAL EXPENSES

databases of what Medicare, Medicaid and large insurers 
pay  —as to a range or average amounts paid and accepted 
by medical providers in a geographical area for the same 
services.  Some of these experts testify to an opinion as to 
the “reasonable” value of a service based on a threshold 
number (percentile) of the reimbursement range; i.e., a 
reasonable value for the services performed is what is paid 
and accepted at the 75th percentile of all providers and 
payers in the region.  

III. Conclusion

While not all challenges to the use of the charged/billed 
amount by plaintiff’s counsel to prove the “reasonable value 
of medical services” will be successful, every challenge made 
may assist in educating the courts in the pitfalls associated 
with accepting the amounts billed as the reasonable value 
of the services.  As courts become more comfortable with 
the distinctions between evidence that violates the collateral 
source rule and evidence that does not, and relying on the 
expert testimony of medical economists and coding experts, 
the more likely it becomes that evidence of inflated medical 
expenses is excluded and only well-reasoned and supported 
evidence is admitted.
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LITIGATION MANAGEMENT 
BREAK-OUT SESSIONS - 

SAMPLE AGENDA

IDENTIFYING THE INITIAL GOALS AND PLANS

• What is the primary goal from the start (Settlement or Trial)?

• What should be conveyed by in-house counsel on primary objective?

• What should be conveyed by outside counsel to client?

• Does exposure dictate how case is handled?

• Are the days gone where we take the case all the way to trial, regardless of cost/exposure formula?

• Is ADR or settlement talk ever effective early on in the case before discovery?

• At what point do you think parties should explore resolution?

• What are your experiences with having direct contact with in-house counsel and plaintiff’s attorney
to discuss resolution? Should this be done without outside counsel present?

MANAGING AND CONTROLLING THE LITIGATION

• How much of our strategy to we want to set out in paper discovery early on?

• Do we want to take depositions of everyone in sight, or selective depositions?

• At what stage do we get experts on board?

• Do we want to go with in-house experts AND outside experts, or one or the other?

• Do we want to depose opposing expert in every case, or are there advantages in not deposing
experts?

-- 245 --



Litigation ManageMent Break-out SeSSionS - SaMpLe agenda

• What is it that we want to accomplish by taking expert deposition? Do we really need to take a
deposition to know what their opinions are? What is it we want to know for $500 an hour we are
paying the expert?

• What are the difficult questions we want to ask the expert?

• How should in-house counsel and outside counsel coordinate and plan for experts?

• At what stage do we start planning for Frye/Daubert motions? Do we argue these motions only
when we feel very confident that they will be granted pre-trial, or is there an advantage in arguing
the motions and revealing our strategy to other side so they can be more prepared on voir dire of
witness in trial?

• What are the most important things the in-house counsel wants from their trial counsel during
discovery and pre-trial state?

• What are the most important things trial counsel wants from client and in-house counsel?

WINNING THE CASE AT TRIAL

• What is the most important part of the trial? (Voir Dire, Opening, Cross-examination, Direct
Examination, Closing).

• Studies show 60-80% jurors form initial impression on liability after opening statement. What has
been your experience?

• Do you put on a damage defense case?

• When do you attack damages?

• When, if ever, do you ignore damages?

• How do you handle punitive damages at trial?

• What are the advantages/pitfalls or bifurcation of liability and damages?

• Do you put on damage experts? (Product liability, construction litigation, etc.)

• Do use an economist or just attack plaintiffs?

• Do you use medical damage experts? (RN v. LPN v. Attendant care)

• What should role of in-house counsel be during trial?
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