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For the first time, in a long time, the U.S. Supreme Court 
is unlikely to hear a case in its upcoming term that deals 
with class actions.  This is a break from the steady roll-
out of opinions since 2010 that have changed the class 
action landscape.  What follows is a look at the recent 
past and issues percolating up from the lower courts, as 
well as the new amendments to Rule 23 that went into 
effect December 31, 2018.  

CAFA Removal

The Class Action Fairness Act (“CAFA”) provides a path 
for removal of state class actions to federal court, which 
would not otherwise be removable under the federal 
question and diversity jurisdiction doctrines. Under CAFA, 
Congress provides federal jurisdiction over class actions 
where the matter in controversy exceeds $5,000,000 and 
at least one class member is a citizen of a state different 
from the defendant. 28 U.S.C. §1332(d)(2)(A).  Removal 
under CAFA may be had by “any defendant” and “without 
regard to whether any defendant is a citizen of the state 
in which the action is brought.” 28 U.S.C. § 1453(b).
   
In Home Depot v. Jackson, 139 S.Ct. 1743 (May 28, 
2019), the U.S. Supreme Court took up the question 
of whether a third party named in a class action 
counterclaim brought by the original defendant otherwise 
satisfies the jurisdictional requirements of CAFA.  In a 5-4 
opinion written by Justice Thomas, the Court concluded 
the answer was no.  In Home Depot, Citibank filed a 
debt-collection action against the defendant, George 
Jackson.  Jackson then counterclaimed against Citibank 

on his individual claims and also filed third-party class 
action claims against Home Depot, alleging unfair trade 
practices. Citibank dismissed its claims against Jackson 
and Home Depot removed the action under CAFA.  The 
case was remanded back to state court on the ground 
that Home Depot, as a counterclaim party, could not 
remove the action because it was not a defendant under 
the relevant statutes. 

Reaching the Supreme Court, the Court first reasoned 
under rules of statutory interpretation that 28 U.S.C. § 
1441(a) limited removal to a defendant of a “civil action,” 
not a “claim.”  Because a counterclaim is irrelevant to 
whether the district court had original jurisdiction over a 
civil action, “[s]ection 1441(a) does not permit removal 
based on counterclaims at all.”  139 S.Ct. at 1748.  The 
Court further concluded that CAFA did not provide a 
path for removal, despite the language in § 1453(b) that 
permits removal by “any defendant” to a “class action.”  
Id. at 1750-51.  In this respect the Court reasoned that 
the use of the term “any defendant” in CAFA “simply 
clarif[ies] that certain limitations on removal that 
otherwise might apply” – citizenship of the defendant and 
consent by all defendants – “do not limit removal under 
§ 1453(b).”  Recognizing, as the dissent argued that the 
Court’s interpretation would allow a defendant to use the 
statute as a tactic to prevent removal of a class action 
under CAFA, the Court concludes its opinion by inviting 
Congress to amend CAFA to avoid the result.  Stay tuned.
    
Personal Jurisdiction

The reverberations of Bristol Myers Squibb v. Superior 
Court of California, 137 S. Ct. 1773 (2017) continue 
throughout the lower courts, particularly in the class 
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context. In Bristol Myers Squibb, the Court held that unless 
there was general jurisdiction for a corporation, claims by 
nonresidents could not proceed due to a lack of specific 
personal jurisdiction.  Id. at 1783-84.  Left unanswered 
by the Supreme Court’s opinion was whether the holding 
applied in federal court and whether the jurisdictional 
limits applies to class actions. As of the date of this article, 
no federal appellate court has addressed whether Bristol 
Myers Squibb prohibits national class actions.  The district 
courts are divided on the issue. Some courts limit Bristol 
Myers Squibb to mass actions and hold that it does not 
impact the claims of absent class members.  Other courts 
hold that absent class members are non-parties and Rule 
23 allows nationwide classes.  And, other courts have 
found that Bristol Myers Squibb does actually prohibit 
nationwide class actions if the defendant corporation is 
not sued in one of its home forums. See § 6:26.Personal 
jurisdiction over defendants in plaintiff class actions, 
2 Newberg on Class Actions § 6:26 (5th ed.).  One of 
the most recent of these cases is Bakov v. Consolidated 
World Travel, 2019 WL 1294659 (N.D. Ill. Mar. 21, 2019).  
In Bakov, plaintiffs sought a nationwide class against a 
defendant for alleged Telephone Consumer Protection 
Act (TCPA) claims.  Plaintiffs brought a motion to certify a 
nationwide class.  While the court certified an Illinois-only 
class, it refused to certify a nationwide class holding that 
it lacked general jurisdiction over the defendant and that 
under Bristol Myers Squibb, it lacked specific personal 
jurisdiction over the defendant as to non-Illinois claims.  
Id. at *13-14.  This is one issue that will surely make its 
way to the U.S. Supreme Court.  

Arbitration

Lamps Plus, Inc. v. Varela, 139 S.Ct. 1407 (2019), is a 
follow-up to the Supreme Court’s 2010 opinion in Stolt-
Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662 
(2010), where it was held that a court may not compel 
arbitration on a classwide basis when an arbitration 
agreement is silent.  Nine years later in Lamps Plus 
the Court revisited its opinion, not only reaffirming it but 
taking it a step further holding that the FAA also “bars an 
order requiring class arbitration when the agreement is 
ambiguous.” Id. at 1412 & 1416.  “Like silence, ambiguity 
does not provide a sufficient basis to conclude that parties 
to an arbitration agreement agreed to ‘sacrifice the 
principal advantage of arbitration,” its informality, “which 
makes the process slower, more costly and more likely to 
generate a procedural morass than final judgment.” Id. at 
1416.  After Lamps Plus, a defendant cannot be forced 
to arbitrate on a classwide basis unless, the agreement 
clearly allows for class arbitration; otherwise, the only 
claim that will be compelled to arbitration is an individual 
claim. 

Arbitration Agreement’s Impact on Class Notice and 
Membership

In re JPMorgan Chase & Co., 916 F.3d 494 (5th Cir. 2019), 
the Fifth Circuit Court of Appeals considered the issue of 
whether class notice should be provided in a conditionally 
certified FLSA class action to potential opt-in class 
members who had executed arbitration agreements.  The 
court concluded the trial court erred in ordering notice 
to employees who had executed arbitration agreements 
because the arbitration agreement was uncontested and, 
as a result, those employees cannot participate in the 
litigation.  

In the several months since the 5th Circuit’s opinion, 
several decisions in FLSA matters have distinguished the 
In re JP Morgan Chase holding, concluding that when 
there is a challenge to the validity and enforceability of an 
arbitration agreement by the collective action proponents, 
it is appropriate for notice to be sent to all potential opt-
in class members.  Camp v. Bimbo Bakeries USA, Inc., 
2019 WL 1472586 (D. NH. Apr. 3, 2019); Beattie v. TTEC 
Healthcare Solutions, Inc., 2019 WL 4242664 (D. Colo. 
Sept. 6, 2019).  Again, this is an issue to watch as it 
percolates up through the courts. 

Rule 23(f) Appeals

Under Rule 23(f), a Court of Appeals may permit an appeal 
from an order granting or denying class certification.  The 
petition for permission to appeal must be filed “within 14 
days after the order is entered.”  In Nutraceutical Corp. 
v. Lambert, the Supreme Court addressed the question 
of whether the 14-day deadline for filing a Rule 23(f) 
petition could be equitably tolled.  In the underlying 
case, a class was initially certified.  Two years later, the 
court decertified the class.  Within the 14-day period, the 
plaintiff advised the court orally that it intended to file a 
motion for reconsideration.  The court told the plaintiff to 
file its motion within 20 days of the class decertification 
order, and plaintiff met that deadline.  The plaintiff filed a 
Rule 23(f) petition within 14 days of the court’s denial of 
its motion for reconsideration.  

The Rule 23(f) petition was denied as untimely.  On review, 
the U.S. Supreme Court noted that while Rule 23(f) is not 
jurisdictional, the “text of the rule [did not] leave room for 
such flexibility” as to allow equitable tolling. 139 S. Ct. at 
714.  Rather, according to the Court, Rule 26(b)(1), which 
generally authorizes extensions of time, specifically and 
expressly carves out the ability of the Court of Appeals to 
extend the time for a petition for permission to appeal.  Id. 
at 715.  As such, the rules “compel rigorous enforcement 
of Rule 23(f)’s deadline, even where good cause for 
equitable tolling might otherwise exist.”  Id.  This is not to 
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say that a Rule 23(f) appeal must always be filed within 
14 days of the order granting or denying a class.  As the 
Court recognized, “[a] timely motion for reconsideration 
filed within the window to appeal does not toll anything; it 
‘renders an otherwise final decision of a district court not 
final’ for purposes of appeal.”   

Rule 23 Amendments and Court Approval of Class 
Action Settlements

On December 1, 2018, new amendments to Rule 23 
took effect.  The new amendments are focused on class 
action settlement procedures.  

Preliminary approval factors:  Prior to December 1, 2018, 
Rule 23 provided only that a court was to determine 
that a settlement was “fair, reasonable and adequate.”  
District courts and appellate courts looked to caselaw 
to define the factors to be considered, which varied to 
some extent across the country.  Amended Rule 23(e)(2) 
now sets forth a unified set of factors, requiring courts to 
consider whether: 

(A) the class representatives and class counsel have 
adequately represented the class;

(B) the proposal was negotiated at arm’s length;

(C) the relief provided for the class is adequate, taking 
into account:

(i) the costs, risks, and delay of trial and appeal;

(ii) the effectiveness of any proposed method of 
distributing relief to the class, including the method of 
processing class-member claims, if required;

(iii) the terms of any proposed award of attorney’s 
fees, including timing of payment; and

(iv) any agreement required to be identified under 
Rule 23(e)(3); and

(D) the proposal treats class members equitably relative 
to each other.

These unified factors are to add to, rather than replace, 
factors previously considered by the courts when 
reviewing class action settlements.  

Class notice:  Notice under Rule 23(b)(3) has entered the 
modern age.  The rule now expressly contemplates that 
notice to class members may be provided by “electronic 
means or other appropriate means.”  The rules now also 
require parties to provide “frontloaded” information to the 

court so that it can determine whether to give notice to a 
proposed settlement class.  Under Rule 23(e)(1)(B), the 
court is direct notice to the class members if “giving notice 
is justified by the parties’ showing that the court will likely 
be able to: (i) approve the proposal under Rule 23(e)(2); 
and (ii) certify the class for purposes of judgment on the 
proposal.”  Last, Rule 23(f) has been amended to state 
that Rule 23(f) appeals may not be taken from an order 
on class notice under Rule 23(e)(1).

Settlement objectors: Amendments to Rule 23(e)(5)(A) 
now requires objectors to a settlement to “state whether 
it applies only to the objector, to a specific subset of the 
class, or to the entire class, and also state with specificity 
the grounds for the objection.”  In addition, under Rule 
23(e)(5)(B), “no payment or consideration may be 
provided in connection with (i) forgoing or withdrawing 
an objection, or (ii) forgoing, dismissing or abandoning 
an appeal from a judgment approving the proposal” 
unless such action has been approved by the court after 
a hearing.

Class Action Settlement Standing

In Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1549 (2016), 
the Supreme Court held that “Article III standing requires 
a concrete injury even in the context of a statutory 
violation.”  In other words, a statutory right to sue is 
insufficient, in and of itself, to meet the concrete injury 
requirement. 

In Frank v. Gaos, the Supreme Court extended the 
reasoning of Spokeo and held that the obligation of a 
court to assure itself of Article III standing “extends to 
court approval of proposed class action settlements.”  
139 S. Ct. 1041, 1046 (2019).  Before the district court, 
the defendant had moved to dismiss the plaintiff’s 
claim based on lack of Article III standing.  The district 
court denied the motion based on a Ninth Circuit case 
(Edwards v. First American Corp.) holding that standing 
existed whenever there was a statutory cause of action.  
Because the holding in Edwards was abrogated by 
Spokeo, no court had reexamined the plaintiffs’ standing 
in the interim period after the parties entered into a cy pres 
class action settlement.  The Supreme Court granted a 
petition to review whether the cy pres settlement was fair 
and reasonable.  The Solicitor General filed an amicus 
brief, arguing that standing should be addressed first in 
light of Spokeo. The Supreme Court examined the issue 
and concluded that “a court is powerless to approve a 
proposed class settlement if it lacks jurisdiction over the 
dispute and federal courts lack jurisdiction if no named 
plaintiff has standing.”  Id. Thus, the Court agreed that 
the settling plaintiff’s standing must be examined to 
ensure the court has jurisdiction to consider the class 
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action settlement, and remanded the case for further 
proceedings. Frank has returned to the district court, 
where briefing is yet to commence to examine the 
standing issue.

Cy Pres Settlements

After much anticipation, the Supreme Court issued its 
decision in Frank v. Gaos, in which Rule 23 watchers to 
learn the fate of cy pres only class action settlements. 
As noted above, the Court did not reach that issue but 
instead tackled another thorny issue – that of plaintiff 
standing to support a class action settlements.  

While Frank v. Gaos was proceeding to the U.S. Supreme 
Court, a similar class action settlement also involving 
Google was pending before the Court of Appeals for 
the Third Circuit, In re Google Inc. Cookie Placement 
Consumer Privacy Litig., 934 F.3d 316 (3rd Cir. 2019).  
In that case, Google also entered into a class action 
settlement to resolve claims on a nationwide basis.  Like 
the one in Frank v. Gaos, the settlement only provided for 
monetary payments to class counsel for attorneys’ fees, 
to class representatives for service awards, and to cy 
pres recipients from a $5.5 million settlement fund. 934 
F.3d at 321. No monetary compensation was to be paid 
to class members who would be asked to give a broad 
release of claims, including statutory damages. Id. The 
district court approved the cy pres only settlement finding 
that “payments to absent class members would be 
logistically burdensome, impractical, and economically 
infeasible, resulting (at best) with direct compensation 
of a de minimis amount.”  Id. at 324. The court rejected 
intervenor’s (Ted Frank) objections that there were pre-
existing relationships between Google, class counsel and 

the cy pres recipients, holding that there was no conflict 
of interest. Id. 

After concluding that the plaintiffs had Article III standing 
under Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016) and 
Frank v. Gaos, 139 S.Ct. 1041 (2019), the Third Circuit 
addressed whether the cy pres only settlement was 
fair, reasonable and adequate.  The Third Circuit first 
examined the issue in the abstract and concluded that in 
a Rule 23(b)(2) class, a settlement was never intended 
to involve individualized determinations in liability or 
damages.  As such, the court determined that a cy pres 
only (b)(2) settlement could satisfy Rule 23’s certification 
and fairness requirements because it belongs to the 
class as a whole.  Id. at 328. 

But, the court was not persuaded that the cy pres 
settlement in the case before it could be approved for 
two reasons. First, despite settlement as a (b)(2) class, 
the class members would be required to grant a broad 
release of claims that included statutory damages (which 
had made class certification under (b)(3) more difficult). 
Id. at 329. On that basis, the court remanded to the 
district court to determine if a “defendant can ever obtain 
a class-wide release of claims for money damages in a 
Rule 23(b)(2) settlement.” Id. at 329-30.  With respect to 
cy pres, the court also found that it was troubled by the 
selection of the cy pres recipients and whether the district 
court had sufficiently analyzed the intevenor’s objections 
with respect to conflicts of interest.  Id. at 330-31.  As it 
stands now, both Frank v. Gaos and In re Google have 
been remanded to their respective district courts for 
further proceedings, which will undoubtedly address the 
appropriateness of the cy pres only settlements and will 
likely make their way back up to the higher courts. 
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