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Mock trials and focus groups can be powerful tools in 
helping trial lawyers and their clients evaluate cases and 
prepare for trial.  From narrowly-tailored presentations 
of specific issues to full-blown mini-trials, jury research 
services can help attorneys identify the strengths and 
weaknesses in their cases, see how potential jurors react 
to key witnesses, facts and themes, and gauge potential 
damages.  This article will address two relatively modern 
litigation tools:  focus groups and mock trials. When 
utilized properly, these tools can inform attorneys how to 
best prepare for trial.  After highlighting the advantages 
of these jury research tools, this article will explain how 
to maximize the effectiveness of both focus groups and 
mock trials, based on: (1) the types of information the 
attorney wants to glean from the jury research data; 
and (2) which stage of the litigation cycle a case is in.  
Finally, this article will discuss the costs associated with 
conducting jury research by taking into account the 
relationship between the client’s budget and the potential 
risk of exposure.

Selecting a Style: Jury Focus Group vs. Mock Trial

When considering whether to conduct jury research, 
attorneys and litigants usually have two major questions: 
(1) “what type of research design would best serve our 
needs;” and (2) “how much is this going to cost?”  Almost 
invariably, these questions can be answered with a 
question in return: “what do you want to learn from the 
process?”  Depending on the scope of information a 
trial team hopes to gather from the process – ranging 

from simple brainstorming over effective case themes 
to predicting the persuasiveness of certain witnesses 
and demonstrative evidence – most litigators choose to 
employ one of two types of jury research: focus groups 
and mock trials.  

Jury Focus Groups

With a wide range of applicable uses, focus groups are 
the first and most common type of jury research.  Dr. 
Richard Krueger, an academic marketing researcher and 
expert of systematic data analysis, defines a focus group 
as: “(1) people, (2) assembled in a series of groups, (3) 
possess[ing] certain characteristics, … (4) provid[ing] 
data, (5) of a qualitative nature, (6) in a focused 
discussion.”1  Borrowing Dr. Krueger’s “focus group” 
definition from the marketing context, his description can 
also be used to describe a civil jury.  In the context of 
civil litigation, however, focus groups are not intended 
to predict how individuals on a particular jury might vote 
(given the limited sample size), nor are they necessarily 
useful in predicting a future damages award. Instead, 
focus groups are used to develop qualitative information 
by giving attorneys insight into “big picture” data – like 
how a particular case theme might resonate with the 
venire of an unfamiliar trial venue – along with more 
nuanced, sometimes-overlooked details – like how to use 
the jurors’ colloquial language persuasively.  

Focus groups, usually consisting of 8-10 people, differ 
from mock trials in that they present information in 
a brief and non-adversarial manner, not intended to 
simulate trial results.  They are often used as an informal 
brainstorming exercise while the case is still in its infancy.  
1   Richard A. Krueger & Mary Anne Casey, Focus Groups: A Practical Guide for Applied 
Research (5th Ed. 2015).
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When employed early in the litigation process, focus 
groups allow attorneys to better understand the jury pool, 
to use the information they gain to develop an effective 
theme, and to formulate a smooth presentation once trial 
begins.

There are two key advantages to using a jury focus 
group.  First, focus groups are effective in helping to tailor 
messages to an audience.  Even given the small sample 
size, a focus group can be an ideal environment to test 
potential themes – allowing advocates to frame their case 
in a way that maximizes central facts and neutralizes 
seeds of doubt.  As an instrument for developing a trial 
narrative, focus groups can help encapsulate evidence 
into presentation form that jurors will find memorable and 
engaging.

Second, using a jury focus group permits more flexibility 
than a mock trial.  Because focus groups are generally 
directed toward evaluating a few key issues or key themes 
in the case, a presentation can easily be altered to test 
a variety of scenarios that could arise at trial.  Because 
focus groups are usually less cost-intensive than mock 
trials, advocates can also use this approach multiple 
times throughout the course of litigation to obtain more 
reliable feedback about the perceived merits of their 
case.  Moreover, there are a variety of ways to conduct 
jury focus groups, depending on the budget of the case 
– from quick and informal roundtable discussions to in-
depth comparative analyses of multiple deliberating 
groups.  

When it comes to timing, focus groups are often most 
beneficial in the early stages of litigation.  This is because 
the information gleaned from a focus group can serve 
as a guide to discovery and to conducting depositions.  
For example, as a planning tool during case preparation, 
focus groups can help persuade an advocate who tends 
to think too theoretically about a case to consider simpler 
themes that may resonate better with real people.  When 
obtained before the discovery period closes, focus group 
feedback provides insight into avenues to explore in 
supplemental discovery and depositions.  This can help 
advocates construct their story from the start, allowing a 
trial team plenty of time to fill in gaps that may otherwise 
have been overlooked.      

Mock Trials

Mock trials, often referred to as “trial simulations” or 
“mini-trials,” consist of the presentation of evidence to a 
mock jury panel in a similar format to that of an actual 
trial.  The presentation typically lasts two to three days, 
and includes all the key components of trial: opening and 
closing statements, video or actor portrayal of witness 

testimony, actual and demonstrative evidence, and 
closed-door jury deliberation.  The purpose of a mock 
trial is to evaluate how well a representative sample of 
surrogate jurors respond to an advocate’s overall trial 
strategy and style.  While jury focus groups are less 
useful when it comes to predicting jurors’ reactions to 
key witnesses and demonstrative evidence, conducting 
a mock trial is a particularly effective way to identify and 
minimize these potential vulnerabilities before it really 
counts.  

A key advantage of conducting a mock trial is that it is 
the most comprehensive way to test the persuasive value 
of both evidence and lawyer advocacy.  Even the most 
competent trial attorney typically dreads the “unknowns” 
of trial, agonizing over things like whether their client 
was likeable; whether their argument style came off too 
strong (or not strong enough); what pieces of evidence 
the jury found most convincing; and so on.  Conducting 
a mock trial can help provide answers to these questions 
by giving trial attorneys the distinct advantage of having 
tested the water before diving in.  

A second advantage in conducting a mock trial, as 
opposed to a jury focus group, is the degree to which 
a mock trial requires attorney involvement.  A properly 
constructed mock trial requires the trial team to: (1) 
prepare an actual court charge (even if abbreviated); 
(2) present real exhibits for the mock jury to use during 
deliberation; (3) prepare direct and cross examinations 
of key witnesses; and (4) deliver opening statements 
and closing arguments designed to test mock jurors’ 
receptiveness.  By contrast, the trial team plays less of 
a role in jury focus groups, which are often conducted 
by an outside facilitator who presents both sides in a 
neutral (rather than argumentative) manner.  The level of 
attorney involvement in the mock trial process provides 
more qualitative feedback over how and why jurors 
reached certain conclusions, what specific evidence 
influenced their verdict decision, and how they arrived at 
the damage award (if any).  

As for timing, mock trials are ideally conducted closer 
to trial, after critical witnesses have been identified and 
prepared.  Most consultants agree that it is crucial to 
afford the trial team three to four weeks prior to trial to 
incorporate changes and rectify problems that have been 
revealed through the mock trial exercise.  But because 
mock trials can be used as an effective settlement tool, the 
proper timing of the simulation could vary from case-to-
case.  In any event, the key to obtaining the most reliable 
information from a mock trial is to ensure the case is fully 
developed – making this type of jury research particularly 
well-suited for use in the later stages of litigation.
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The Cost of Consulting

When it comes to cost, clients typically wonder whether 
their case is large enough to justify the expense of 
jury research.  As Senior Trial Consultant and CEO of 
Opveon, April J. Ferguson, explains, the answer is 
simple: “if there is significant risk and/or exposure to your 
client, some form of jury research is warranted.”  The cost 
of jury consulting can vary depending on the needs of the 
case, the client’s acceptable level of risk, and the degree 
of potential exposure.

If a client’s jury research budget is low ($5,000 or less), 
most consultants recommend using some variation of the 
jury focus group.  Focus groups are typically more cost 
effective due to their shorter (and, for lack of a better word, 
more focused) scope.  Many consultants pay participants 
between $120-$200 for a half-day session, depending 
on the location.  Full-day focus group participants are 
commonly paid between $150-$300 for eight to nine 
hours.  While some researchers suggest cutting this cost 
by running classified ads or simply posting on Craigslist, 
keep in mind that this approach will not yield useful 
results in all trial venues.  In many larger metropolitan 
areas, jurors in the venire may earn household incomes 
of over $100,000 per year.  These jurors are unlikely to 
read classified ads for temporary work, and even less 
likely to participate for a hot meal and $30.  Thus, if a 
client is working with a low research budget, it should 
be noted up front that their focus group results may not 
take into account the perspective of higher-income jurors 
(who often have more influence during jury deliberation).
By contrast, if a client has a more substantial research 
budget ($50,000 to $100,000 or more), a full-scope mock 
trial is advisable.  However, research indicates that the 
cost of conducting a mock trial is nearly impossible to 
predict without knowing the client’s potential exposure.  
A case involving a joint defense team of several large 
law firms, representing clients facing claims worth tens 
of millions in a multi-week trial should invest much more 
in litigation consulting efforts than a small firm defending 
a single-plaintiff claim.  Generally speaking, many trial 
consultants advise that the greater the value of the case, 
the more clients should expect to invest in conducting 
jury research.  
 
In sum, there is no “one-size-fits-all” budget for jury 
research.  Given the increasing number of research design 
options from which clients can choose, consultants have 

become much better at tailoring project designs to meet 
the needs of the case.  For example, larger trial consulting 
companies often offer an “initial assessment” of the case, 
after which they recommend a few options for research 
designs based on the client’s goals.  A consultant may 
offer: (1) a lower-budget option, limited to jury profiling 
for voir dire; (2) a mid-range option, including a focus 
group report, mock jury questionnaire, or abbreviated 
trial simulation; and (3) a higher-budget option, involving 
some combination of multiple focus group panels, a full-
scale mock trial, or shadow juries.  Consulting companies 
typically provide a cost range for each option.  However, 
because the cost of conducting a mock trial varies based 
individual case factors (the amount at stake, the length 
of trial, the complexity of the case, the quality of the trial 
team, etc.), most consultants cannot recommend a trial 
simulation budget without first understanding the details 
of the case.

Conclusion

Conducting some form of jury research prior to trial is 
no longer considered a luxury in civil litigation, but 
a necessity.  To varying degrees, focus groups and 
mock trials provide advocates with vehicles to better 
understand the psychology of their potential jury pool by 
allowing them to test the seaworthiness of their vessel 
before actually setting sail.  When conducted early in the 
litigation cycle, a focus group can give attorneys insight 
into effective case themes and new avenues to explore in 
discovery.  Due to the limited scope of focus groups, they 
are best suited for zeroing in on a handful of particular 
issues in the case, but can easily be duplicated to cover 
different topics as litigation progresses.

By contrast, mock trials provide a much more 
comprehensive prediction of jurors’ reactions to both the 
evidence presented and the advocate’s litigation style.  
Ideal for use as a “dress rehearsal” in the late stages of 
litigation preceding trial, mock trial simulations can uncover 
key insights into what pieces of evidence jurors find most 
persuasive.  Regardless of which type of jury research 
best suits a client’s needs, trial consulting is becoming 
an essential component of trial preparation.  From early-
stage venue evaluation to strategy development in the 
weeks leading up to trial, focus groups and mock trials 
help advocates confidently and effectively communicate 
with any jury.
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