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After prolonged marital discord and alleged infidelities, 
Gwendolyn Hoyt decided she had enough.  The Hoyts’ 
collective troubles ended with a swing of a baseball 
bat, and in their place stood a defining moment in this 
country’s history.  During Gwendolyn’s prosecution for 
murder, she argued for a representative sample of her 
peers – namely, that women be included on her jury panel 
as it was her belief that women would add a necessary 
and diverse viewpoint that would otherwise be lacking.  
Ultimately, it was a panel of six men that decided her 
fate.  On November 20, 1961, a unanimous Supreme 
Court upheld Gwendolyn’s conviction, ruling that it was 
constitutionally permissible for women to be relieved 
from jury service.1

It would take almost 15 years for the Supreme Court to 
reverse its prior decision and conclude that women could 
not be excluded from jury service as it was within the 
realm of possibility that the factors which tend to influence 
the actions of women may differ from those that influence 
men, including those based on personality, background, 
and economic status.2  

Afterwards, more than 10 years would pass before the 
Supreme Court would hold that racial discrimination in 
the selection of jurors was unconstitutional as it deprives 
the accused of important rights during a trial and serves 
to “undermine public confidence in the fairness of our 

1  Hoyt v.  Florida, 368 U.S.57 (1961).

2  Taylor v.  Louisiana, 419 U.S.  522, 531-32 (1975).

system of justice.”3

In the present day, one is qualified to serve on the jury 
as long as seven requirements are met, none of which 
distinguish based on gender or race.4  However, in an 
“equal” society where a jury may be comprised of a 
“representative” sample of the community, how does 
diversity actually affect jury decisions?  Is it true, as the 
Supreme Court speculated, that individuals from different 
backgrounds may be influenced by different factors?  
Finally, are there any specific considerations when 
presenting a diverse trial team to the jury?  

The Effects of a Diverse Jury.

Samuel R.  Sommers is an American social psychologist 
best known for his research on implicit racial stereotyping 
and color-blind racism.  In 2006, Sommers conducted a 
study which found that racially diverse juries deliberated 
longer, discussed more trial evidence, and made fewer 
factually inaccurate statements when discussing the 
evidence than did all-white juries.

As Justice Thurgood Marshall articulated in an often 
overlooked Supreme Court opinion:

When any large and identifiable segment of the 
community is excluded from jury service, the effect 
is to remove from the jury room qualities of human 
nature and varieties of human experience, the range 
of which is unknown and perhaps unknowable.  It is 
not necessary to assume that the excluded group will 
consistently vote as a class in order to conclude, as we 

3  Batson v.  Kentucky, 476 U.S.  79, 87 (1986).

4  https://www.uscourts.gov/services-forms/jury-service/juror-qualifications.  
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do, that its exclusion deprives the jury of a perspective 
on human events that may have unsuspected 
importance in any case that may be presented.5

 
If it is clear that there is value in a diverse jury, the next 
question is how does one’s background actually impact 
one’s decisions?  

A Conscious Evaluation of an Unconscious Thought.

Take a moment and step into the slightly worn out loafers 
of a member of the jury, and what do you see?  The clock 
on the wall strikes 9:00am, and once again you’re seated 
in a corralled off box in a drafty room filled with mahogany 
tables and mahogany chairs.  One judge sits stationary 
upon the bench, a court reporter is furiously typing, and 
the person on your left appears to be sleeping.  With 
little else as stimulation, you focus entirely on the active 
members in the room – the trial team who will spend the 
next several days seeking to validate months of hard 
work and the witnesses who will try to convince you to 
believe their story.  What extraneous information have 
you taken with you into the courtroom that day?  What 
have you concealed so well that even the metal detectors 
couldn’t discover?    

Gender Bias in the Courtroom.

When a juror becomes unmotivated, or in the alternative, 
overloaded with information, it is common for the juror to 
then base his or her decision on superficial or peripheral 
cues, such as the attractiveness of the source and 
presentation style.  This results in an attorney’s gender 
ultimately having an effect on a juror’s perception of 
credibility and likeability.  

A female attorney must tread lightly between societal 
stereotypes regarding feminine and masculine traits.  
For example, there have been many studies which have 
demonstrated that male jurors respond less favorably to 
aggressive female attorneys.  As such, a female attorney 
may not gain the same advantages from a forthright 
witness examination as her male counterparts, especially 
if there are, and likely will be, male jurors on the panel.  
However, if a female attorney is too soft-spoken, she risks 
being perceived as weak.  Additionally, women are often 
viewed as more competent in litigation involving family 
issues and less competent in litigation involving more 
technical issues.  Therefore, in cases such as patent or 
asbestos litigation, even a minor mistake will undermine 
a female attorney’s credibility with the jury.

Male attorneys are also subject to various negative 
stereotypes, though seemingly less so.  For instance, 
5  Peters v.  Kiff, 407 U.S.  493, 503–04 (1972).

attractive male attorneys are particularly successful as 
they are perceived as “generally good” by jurors, which 
often leads to other positive associations.  However, 
attractiveness may not be a positive attribute where a 
male attorney is examining a female witness, as jurors 
may believe that the male attorney is attempting to 
manipulate the witness.  

Undoubtedly, while our justice system is constructed in a 
way where fairness is meant to be achieved regardless of 
an attorney’s gender, it is clear that gender biases have 
consequences in the courtroom.  As such, it is advised 
that a trial team maintain these considerations when 
devising their litigation strategy and presentation tactics.

Connections Between Implicit Biases and Race.  

Social studies have also recently shed light on the impact 
of diversity in connection with jury dynamics.  Extensive 
research shows a somewhat concerning result - we, as 
people, are not always fully aware of our biases and 
beliefs.  Therefore, the concept of voir dire is an imperfect 
practice that is incapable of truly exposing whether any 
potential juror is biased and/or cannot fairly judge the 
issues in a given case.  

Recent studies have shown there are implicit biases 
involving an attorney’s race.  For instance, in 2018, the 
American Bar Association published a paper containing 
empirical findings from an original study which tested 
mock jurors’ views of attorneys.  When choosing an 
attorney, Asian mock jurors preferred a Caucasian male 
attorney (followed by an Asian male attorney), while all 
other races preferred an attorney from their own race – 
almost irrespective of gender.6 

Implicit biases may be attributed to social upbringing, as 
well as cultural stereotypes.  These biases may also affect 
how a juror views the plaintiff or defendant.  For instance, 
it has been found that African Americans and Hispanics 
are more likely to believe that conspiracies are prevalent 
in the United States, whereas Asians and Caucasians are 
more likely to believe that people search for opportunities 
to sue corporations and cities.  Additionally, jurors are 
more likely to render guilty verdicts and recommend 
harsher sentences when defendants are accused of 
committing crimes that are stereotypically associated 
with their racial or ethnic group – i.e.  white collar crimes 
for Caucasians and theft for African Americans.

There is also a phenomenon called the similarity-
leniency effect or leniency bias whereby jurors make 
more favorable judgments for defendants from the same 

6  Cynthia Cohen, Implicit Bias and Explicit Views of Lawyers’ Race and Gender, ABA Section 
of Litigation Annual Conference: Beating Bias in Hiring Lawyers and in Jury Trials (2018).
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racial group and harsher judgments for defendants from 
different racial groups.  

“Voir dire” is a French phrase, which means “to speak 
the truth.”  However, it may be the case that the “truth” 
is not even explicitly known to the believer.  Therefore, it 
may be beneficial to have a general understanding of the 
results from the numerous studies seeking to understand 
human nature from a scientific point of view.

Tokens – Not Just an Arcade Coin.

Merriam-Webster defines “tokenism” as “the policy 
or practice of making only a symbolic effort (as to 
desegregate).” This social concept existed as early as 
the 1960’s and is even mentioned in Why We Can’t 
Wait, a book by Martin Luther King Jr. on the nonviolent 
movement against racial segregation in the United 
States.  This practice is still prevalent in today’s society 
and can be found in television, in the media, in politics, 
and relevant to this piece, in the courtroom.  

In the last several years, minority enrollment in law schools 
has seen a significant increase, which has led to a more 
diverse representation in private practice.  But even with 
the recent efforts of law firms to promote diversity, there 
remains a noticeable disparity in the number of minority 
and female attorneys practicing in larger law firms, which 

only becomes even more prominent at the partner level.7 

While gender and racial diversity is optimal for many 
reasons, it is not enough to simply add a woman 
or a diverse attorney to the trial team in an effort to 
exemplify a well-rounded team.  The numbers for the 
sake of numbers tactic is overtly transparent, and 
counterproductive.  Indeed, jurors will view a woman or a 
minority attorney who sits at a counsel table during trial, 
without a substantial role, as a token.  Furthermore, a 
trial team must be conscious about the responsibilities 
assigned to each member of its team.  For example, if a 
woman is only assigned to examine one witness while a 
male controls every other aspect of the trial, the primary 
message sent to the jury is that the one witness it not 
critical to the case.

A team will be the most successful when there are 
multiple members, diverse and non-diverse, who actively 
participate during the trial.  While jurors may generally 
understand that more senior attorneys occupy a more 
principal role, they may still look unfavorably upon a 
composition that includes only one junior associate – a 
female or a diverse attorney.  

Remember to take a moment to view the room from the 
jury box and be mindful of what you see.  

7  In late-2018, an international law firm posted a photo of its new partner class in a now-
deleted post on LinkedIn.  The image was dominated by white men, with only one white woman 
in the lower right-hand corner, sparking criticism on social media and generating negative 
publicity surrounding promotions at large firms.
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