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Is this a dagger which I see before me, the handle toward 
my hand? Macbeth, Act 2, Scene 1, Shakespeare, W.

When an insurer hires an attorney to defend an insured, 
the contract of insurance and the attorney’s relationship 
with the insurer creates a resulting association between 
the attorney, insurer, and insured called the “tripartite 
relationship.” Although in most instances this relationship 
is, or at least appears to be (mostly) trouble free, the 
“dagger” referred to in the quote from Macbeth is an apt 
device, because this relationship can be fraught with 
danger for the unwary, and counsel must be very careful 
how this relationship is handled. 

In some jurisdictions the insurer and the insured may 
both be the  “client.” While in others the insured is the 
client, and the party to who defense counsel owes the 
ultimate duty of loyalty in the event of a conflict, even 
though the insurer is paying for the defense.  ABA Comm. 
on Ethics and Prof’l Responsibility, Informal Op. 1476 
(1981). In yet others, counsel may have duties that run 
to the insurer, but the insured is counsel’s only “client.”In 
the vast majority of these cases the interests of the 
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insurer and the insured are aligned and defense counsel 
navigates the tripartite relationship without issue.  The 
insurer covers the claim and provides a defense, there is 
adequate coverage, and the defense proceeds smoothly. 
The case is settled or tried and the insurer, insured and 
defense counsel move on.  Only a memory remains. 
  
This relationship – while not often problematic – can 
become quite difficult to manage when things do not 
proceed according to the script.  There are several 
common pitfalls which can create issues for counsel in 
determining where her duty of loyalty lies, and may give 
rise to either potential or actual conflicts of interest.  
This paper discusses a few of the most common issues 
that may arise, and the implications for counsel in their 
management in order to avoid trouble with the client and 
the insurer.  

Covered Claims v. Uncovered Claims

The first subset of claims in this category is intentional 
versus negligence acts.  The intentional act is not 
covered, but the negligent act is.  Here, the complaint 
alleges both types of claims either in separate counts, 
or interwoven with one another.  Obviously the insured 
wants all of the claims to be covered.  On the other 
hand, the insurer is benefited if the evidence shows the 
acts were intentional versus negligent, so the claim is 
not covered, and its defense and indemnity obligations 
are not implicated.  Under these facts, and assuming a 
“one-client” jurisdiction, defense counsel must try this 
as a negligence case and make it clear to the insurer 
that counsel is bound by Rule 4-1.8, and that the 
representation of the insured is governed by counsel’s 
professional judgment. The insurer should instruct 
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defense counsel to defend the entire case vigorously, 
including both potentially uncovered claims, and not just 
the covered claim, since this is in the best interest of the 
insured (as well as the insurer). In those jurisdictions 
that recognize it, this circumstance may also give rise to 
a duty by the insurer to appoint independent or Cumis 
counsel.

This scenario occurred in Maryland Cas. Co. v. Peppers, 
355 N.E.2d 24, 26 (Ill. 1976) where the plaintiff alleged 
negligent and intentional conduct by the insured.  The 
insured’s policy only covered negligent conduct and not 
intentional conduct.  Id. at 27.  The Illinois Supreme Court 
explained that a conflict existed between the insurer and 
the insured because if the insured was found liable to 
the plaintiff, then it would be in his interest to be found 
negligent, which would have placed the financial loss on 
the insurer—but it would be in the insurer’s interest that 
the insured be found liable for an intentional tort, which 
would have placed the financial loss on the insured.  Id. 
at 30.  The court considered that to be a sufficient conflict 
of interest to justify the use of independent counsel.  Id. 
In this way the interests of the insured can be protected 
and defense counsel will not be put into a situation where 
he will violate duties owed to his client.

In jurisdictions that recognize independent counsel, 
handling a case without independent counsel being 
appointed creates a potential risk of liability for defense 
counsel for both a bar complaint and a malpractice claim. 
In those jurisdictions that do not recognize the right of 
an insured to have independent counsel appointed, 
defense counsel should advise their client of its right to 
retain personal counsel (at its own expense) to defend 
potentially uncovered claims or, at a minimum, to address 
coverage issues with the insurer. The retention of personal 
counsel by the insured provides defense counsel with 
the best protection available in those jurisdictions that do 
not require the insurer to retain independent counsel for 
potentially uncovered claims.

The next subset of claims is contract versus tort claims. 
For example, assume an insured engineering company 
is sued for breach of contract (not covered), and for 
professional negligence (covered).  The difficulties that 
can arise are almost endless.  There may be a settlement 
demand covering both claims.  What should the insurer 
do? What should defense counsel recommend? What 
if an expert is needed for the contract case but not the 
professional negligence claim? Will the insurer pay for 
the expert?  Should counsel recommend that the insurer 
pay? The answers to these questions, and others that 
may arise, depends on the jurisdiction and to what 
extent the insurer and/or the insured, or both of them, 
are “clients” to which counsel owes the ultimate duty of 

loyalty. In jurisdictions where Cumis counsel is required, 
these circumstances may trigger an obligation to appoint 
independent counsel.

Reservation of Rights Letters

Typically, the insurer will issue a Reservation of Rights 
(“ROR”) letter when there is a potential for uncovered 
claims. ROR defense situations are fertile ground for 
giving rise to many difficult ethical dilemmas for defense 
counsel. First, in those jurisdictions where the insurer 
has a duty to defend both covered and uncovered claims 
is whether defense counsel should receive a copy of 
the ROR, and if they do, whether counsel should read 
the contents. The best practice is for defense counsel 
to receive, read and understand the basis for the ROR. 
Only in this way can defense counsel understand and 
comply with its duty of loyalty to its client not to reveal 
information to the insurer that could potentially jeopardize 
coverage. If counsel elects not to receive the ROR, or 
does not read it if received, then counsel believing that 
he is avoiding a potential conflict, may unwittingly create 
one by inadvertently breaching his duty of loyalty to the 
client by supplying the insurer with information that will 
jeopardize the client’s coverage, which he would not 
have done if he had been aware of the carrier’s coverage 
defenses.3   

Second, the receipt of a ROR may create a right to 
independent (Cumis) counsel in those jurisdictions 
recognizing such a right. In other jurisdictions where 
independent counsel are not required the ROR may 
permit the insured to engage in a consent judgment 
or other similar “rollover agreement”, or other action to 
protect itself.  Although the technical issues pertaining to 
Cumis counsel, and when they are required, is beyond 
the scope of this paper, these issues must nevertheless 
be considered by defense counsel when addressing the 
issuance of a ROR in those jurisdictions.

Inadequate Policy Limits

Another common dilemma arises whenever the insured’s 
policy has limits of insurance that are inadequate for the 
claims being made and the insured is then exposed to an 
excess judgment. This dilemma typically (but not always) 
involves catastrophic injuries, with either no or only a 
minimal liability defense. It may also involve claims where 
there are multiple claimants, so that even if the claims are 
not catastrophic the policy limits may be exhausted. In 

3  Although there are sometimes differing opinions expressed by competent counsel on this 
issue, with the chief concern being that if defense counsel receives and reads the ROR, then it 
can be argued he was complicit in working with the carrier to terminate the insured’s coverage 
if that result occurs. Although this is a risk of receiving and reading the ROR, the authors believe 
that the best practice is to read the ROR letter and document carefully with the client that you 
will be careful to not disclose information that could jeopardize coverage and to continue to 
document the fact that counsel is scrupulously observing its duty of loyalty to the insured.
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some jurisdictions plaintiff’s counsel may be trying to “set 
up” the insurer for a “bad-faith” claim, and the insured 
may have a strong incentive to participate with the plaintiff 
in a “rollover agreement” in order to protect its assets. 
This gives rise to another actual or potential conflict for 
defense counsel with regard to the relationship with the 
insurer.  

Another category of inadequate limits circumstances 
involves eroding or burning limits policies.  A “burning 
limits” or “eroding limits” policy is an insurance policy 
where defense and investigation costs are taken out of 
the monetary pool available to resolve the claim.  Gary D. 
Nelson and Maureen R. De Armond, Ethical Dilemmas 
Presented to Insurers and Defense Counsel They Hire: 
A Look at Burning Limits, Defending Multiple Insured, 
and Discovery, at 11 (available at: www.thefederation.
org/documents/Ethical%20Dilemmas,%20G.%20
Nelson.pdf);  Gregory S. Munro, Defense Within Limits: 
The Conflicts of “Wasting” or “Cannibalizing” Insurance 
Policies, 62 Mont. L. Rev. 131 (2001). The problem 
with these policies is that the greater the defense and 
investigation costs, “the less money is available to make 
the claim go away.”  Nelson at 11.  A burning limits policy 
can place the defense attorney hired by the insurer to 
represent the insured in a difficult position.  

In the “burning limits” scenario, conflicts may arise 
between the insurer who decides it wants to defend a 
case and needs to put up a vigorous defense, which will 
significantly reduce the amount to settle the case or pay 
the loss in the event of an adverse judgment. Of course, 
the dilemma created for the insured is that it may be 
exposed to liability for defense costs and indemnity once 
the limits of insurance are exhausted. Defense counsel 
may be faced with another ethical dilemma if the limits are 
used up and the insurer instructs counsel to disengage, 
counsel may not be able to disengage from the defense 
of the insured without first obtaining court approval.  
 
Also depending on the individual jurisdiction’s discovery 
rules pertaining to insurance, defense counsel will likely 
be required to disclose that there are eroding limits. 
A good practice is to produce not only the declaration 
pages, but the entire insurance policy, including all riders 
and endorsements, so that counsel may make a full 
evaluation of the coverage issues. The failure to disclose 

eroding limits may expose defense counsel and the 
insurer to sanctions for failure to completely respond to 
the discovery requests regarding the limits of insurance.  

Multiple Insured Scenarios

Sometimes the plaintiff makes a policy limits demand 
against one, but not all, of several covered insureds.  
Does the insurer have a duty to defend one insured after 
it has utilized the policy limits in a settlement on behalf 
of another insured?  The answer to this question is 
jurisdiction specific, with some jurisdictions finding that 
the insurer’s duty to defend, at least in theory, terminates 
upon payment of the limits of insurance. For example, in 
Millers Mutual Insurance Association of Illinois v. Shell Oil 
Co., 959 S.W.2d 864, 870 (Mo. App. 1997) the Missouri 
Court of Appeals considered this issue and held that “[a]
n insurer relying on unambiguous policy language may 
terminate its duty to defend an additional insured when 
the policy limits are exhausted in a good faith settlement 
on behalf of the named insured.” Id. at 872.  

Pre-Suit Investigations

A common scenario involves a pre-suit investigation 
assignment, with the agreement that counsel will defend 
the insured after the lawsuit is filed. Defense counsel 
should only accept the assignment if the insurer advises 
that it has accepted the defense of the insured without 
ROR.  If not, and your investigation is used by the insurer 
to issue a ROR, counsel cannot defend the insured.  
Existing counsel has essentially served as coverage 
counsel to the insurer, and worked against the insured’s 
best interests. Representing the insured as defense 
counsel in those circumstances would expose counsel to 
potential liability. 

These are but a few of the myriad dilemmas that may 
arise from the tripartite relationship. Defense counsel 
should carefully assess each new assignment for risk 
associated with this common relationship. Each new file 
should be carefully reviewed for issues, including those 
pertaining to the limits of insurance, multiple claimants 
and insureds, and any ROR that the insurer has asserted. 
Not only will this serve to protect defense counsel, but 
also will help insure that the interests of the client are 
best served.
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