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The American Bar Association’s Model Rules of 
Professional Conduct prohibit attorneys from telling 
witnesses what to say, yet they permit and even encourage 
them to prepare their witnesses for testimony. The thin 
line between the two areas can be ambiguous. This 
session will showcase examples of proper preparation 
and inappropriate coaching to ensure proper conduct. 

I. Rules of Professional Conduct That Encourage 
Witness Preparation

“Witness preparation is any communication between a 
lawyer and a prospective witness—client or non-client, 
friendly or hostile—that is intended to improve the 
substance or presentation of testimony to be offered 
at a trial or other hearing.” John S. Applegate, Witness 
Preparation, 68 Tex. L. Rev. 277, 278–79 (1989).  Witness 
preparation enables lawyers to present witnesses who 
can testify clearly about their knowledge of the subject 
matter. Id.  Almost all American lawyers consider it a 
fundamental duty of representation and a basic element 
of effective advocacy to prepare witnesses to testify. Id. 

The Preamble to the Model Rules of Professional 
Conduct recognizes the many roles of a lawyer, including 
the roles of advisor and advocate.  “As advisor, a lawyer 
provides a client with an informed understanding of the 
client’s legal rights and obligations and explains their 
practical implications.” See Model Rules of Professional 
Conduct, Preamble para. 2.  “As advocate, a lawyer 
zealously asserts the client’s position under the rules of 

the adversary system.” Id.  A lawyer serves in both of 
these roles when preparing a client for deposition and 
is always serving as an advocate when preparing any 
witness for deposition. 

Model Rule of Professional Conduct 1.1 (Competence) 
provides that “a lawyer shall provide competent 
representation to a client. Competent representation 
requires the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation.” 
(Emphasis added.)  “Competent handling of a particular 
matter includes … adequate preparation,” which is 
determined in part by the complexity and consequence 
of what is at stake. See Model Rule of Professional 
Conduct 1.1., Comment 5. In order to provide competent 
representation, a lawyer must prepare witnesses to give 
testimony. 

Model Rule of Professional Conduct 1.2 (d) (Scope of 
Representation and Allocation of Authority Between 
Client and Lawyer) permits a lawyer to discuss the legal 
consequences of any proposed course of conduct with a 
client and may counsel or assist a client to make a good 
faith effort to determine the validity, scope, meaning 
or application of the law. A lawyer may give an honest 
opinion about the actual consequences that appear 
likely to result from a client’s conduct. See Model Rule 
of Professional Conduct 1.2 (d), Comment 9.  This Rule 
allows an attorney to explain the implications of the 
manner of presentation of the testimony to the witness. 

Model Rule of Professional Conduct 1.3 (Diligence) 
requires a lawyer to be a diligent and zealous advocate for 
his client. “A lawyer should pursue a matter on behalf of 
a client… and take whatever lawful and ethical measures 
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are required to vindicate a client’s cause or endeavor.” 
Model Rule of Professional Conduct 1.3, Comment 1. 
Witness preparation is one of those lawful and ethical 
measures.

Model Rule of Professional Conduct 1.6 (a) (Confidentiality 
of Information) protects the information exchanged 
between a lawyer and client by prohibiting a lawyer from 
revealing information relating to the representation of a 
client with a few distinct exceptions. The principle of Rule 
1.6(a) has become effective through the attorney-client 
privilege and the work product doctrine.  These privileges 
and doctrines typically protect witness preparation from 
discovery. See Upjohn Co. v. United States, 449 U.S. 
383; see also Hickman v. Taylor, 329 U.S. 495 (1945). 

Courts have upheld the confidentiality of witness 
preparation. See Giordani v. Hoffmann, 278 F. Supp. 
886, 892 (E.D. Pa. 1968) (“fail[ing] to see how information 
regarding the actions which transpired in preparing 
for a deposition have any relationship to the merits”); 
Bercow v. Kidder, Peabody & Co., 39 F.R.D. 357, 358 
(S.D.N.Y. 1965) (refusing to require witness to answer 
questions concerning the people with whom he had met 
and the documents he had reviewed in preparation for 
a deposition); Phoenix Nat’l Corp. v. Bowater United 
Kingdom Paper Ltd., 98 F.R.D. 669, 671 (N.D. Ga. 1983) 
(noting that “insofar as defendant’s question attempted 
to elicit from the witness specific questions that plaintiff’s 
counsel posed to him, . . . it exceeds the permissible 
bounds of discovery”; Ceco Steel Prods. Corp. v. H.K. 
Porter Co., 31 F.R.D. 142, 144 (N.D. Ill. 1962) (asserting 
that “the information which defendants here seek should 
be readily available direct from the witnesses for the 
asking and not through disclosure of conversations 
with counsel held for purposes of discovery and trial 
preparation”’).

While the Rules and court decisions do not provide 
specific “do’s and don’ts” for witness preparation, The 
Restatement (Third) of the Law Governing Lawyers 
§116, Interviewing and Preparing a Prospective 
Witness, Comment b, provides a roadmap for the ethical 
preparation of a witness. 

In preparing a witness to testify, a lawyer may invite the 
witness to provide truthful testimony favorable to the 
lawyer’s client. Preparation consistent with the rule of 
this Section may include the following: discussing the 
role of the witness and effective courtroom demeanor; 
discussing the witness’s recollection and probable 
testimony; revealing to the witness other testimony or 
evidence that will be presented and asking the witness 
to reconsider the witness’s recollection or recounting 
of events in that light; discussing the applicability of 

law to the events in issue; reviewing the factual context 
into which the witness’s observations or opinions will 
fit; reviewing documents or other physical evidence 
that may be introduced; and discussing probable 
lines of hostile cross-examination that the witness 
should be prepared to meet. Witness preparation may 
include rehearsal of testimony. A lawyer may suggest 
choice of words that might be employed to make the 
witness’s meaning clear. However, a lawyer may not 
assist the witness to testify falsely as to a material fact. 

Restatement (Third) of the Law Governing Lawyers § 
116, Comment b (2000).

II. Rules of Professional Conduct That Forbid Witness 
Coaching

“[A lawyer’s] duty is to extract the facts from the witness, 
not to pour them into him; to learn what the witness does 
know, not to teach him what he ought to know.” In re 
Eldridge, 82 N.Y. 161, 171 (1880).

While Model Rule of Professional Conduct 1.2(d) 
permits a lawyer to discuss the legal consequences of 
particular conduct with the client, it prohibits a lawyer 
from “counsel[ing] a client to engage, or assist[ing] a 
client, in conduct that the lawyer knows is criminal or 
fraudulent.” The Rule commentators note there is “a 
critical distinction between presenting an analysis of legal 
aspects of questionable conduct and recommending the 
means by which a crime or fraud might be committed with 
impunity.” See, Model Rule of Professional Conduct 1.2, 
Comment 9. The latter is prohibited.

Model Rule of Professional Conduct 3.3(a)(3) (Candor 
Toward the Tribunal) requires that a lawyer not 
knowingly “offer evidence that the lawyer knows to be 
false.”  This Rule governs the conduct of a lawyer who 
is representing a client in the proceedings of a tribunal 
and applies when the lawyer is representing a client in an 
ancillary proceeding conducted pursuant to the tribunal’s 
adjudicative authority, such as a deposition (Emphasis 
added). See Model Rule of Professional Conduct 3.3, 
Comment 1.  Model Rule of Professional Conduct 
3.3(a)(3) requires a lawyer to take reasonable remedial 
measures if the lawyer comes to know that a client who 
is testifying in a deposition has offered evidence that is 
false. See, Model Rule of Professional Conduct 1.2 (d), 
Comment 1.  The remedial measures should begin with 
the lawyer remonstrating with the client confidentially, 
advising the client of the lawyer’s duty of candor to the 
tribunal and seeking the client’s cooperation with respect 
to the withdrawal or correction of the false statements or 
evidence. However, if such measures fail, the lawyer may 
need to withdraw from the representation or must make 
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a disclosure to the tribunal as is reasonably necessary to 
remedy the situation, even if doing so requires the lawyer 
to reveal information that otherwise would be protected 
by Rule 1.6. 

Model Rule of Professional Conduct 3.4(b) (Fairness 
to Opposing Party and Counsel) states that a lawyer 
must not “counsel or assist a witness to testify falsely.” 
Fair competition in the adversary system is secured by 
prohibitions against… improperly influencing witnesses.” 
Model Rule of Professional Conduct 3.4(b), Comment 1.

Model Rule of Professional Conduct 8.4(c) provides, “It is 
professional misconduct for a lawyer to engage in conduct 
involving dishonesty, fraud, deceit or misrepresentation.” 

Further, according to Model Rule of Professional 
Conduct 1.4 (a), “A lawyer shall consult with the client 
about any relevant limitation on the lawyer’s conduct 
when the lawyer knows that the client expects assistance 
not permitted by the Rules of Professional Conduct or 
other law.” This means that if a client intends to testify 
falsely or seeks advice to testify in a way that distorts or 
misrepresents the truth, the lawyer must communicate 
to the client that he is unable to engage in such conduct.

Additionally, Model Rule of Professional Conduct 5.3(c)
(1) provides that “[w]ith respect to a nonlawyer employed 
or retained by or associated with a lawyer, a lawyer shall 
be responsible for conduct of such a person that would 
be a violation of the Rules of Professional Conduct if 
engaged in by a lawyer if the lawyer orders, or, with the 
knowledge of the specific conduct, ratifies the conduct 
involved.”  This means attorneys must carefully oversee 
any non-attorneys involved in witness preparation.
In Ibarra v. Baker, 338 F. App’x 457 (5th Cir., 2009), 
the Fifth Circuit held that two attorneys committed 
misconduct when they improperly coached witnesses. In 
Ibarra, the attorneys were representing the county and 
some of its law enforcement officers in a civil action filed 
after the conclusion of the criminal trial.  The attorneys 
retained a consultant who prepared a report, and sent 
the consultant to meet with law enforcement officer 
witnesses prior to their depositions.  During the meeting, 
the consultant provided a copy of his trial transcript and 
had some discussions with the witnesses about certain 
“terms of art” pertinent to the defense theory.  These 
officers had already given trial testimony in the criminal 
case.  Following the meetings with the consultant, at their 
depositions, the officer witnesses showed up with notes 
that closely tracked the consultant’s report and testified in 
conformity with the consultant’s theories.
	

III. The Gray Area Between Preparing a Witness and 
Coaching a Witness

In considering how far lawyers may go in suggesting 
appropriate language for witness testimony, the D.C. Bar 
Legal Ethics Committee has noted that a lawyer may 
not prepare, or assist in preparing, testimony that he 
or she knows, or ought to know, is false or misleading. 
See  D.C. Bar Formal Op. 234 citing  D.C. Bar Formal 
Op. 79 (1979).  However, a lawyer may properly suggest 
language as well as the substance of testimony and 
should do whatever is feasible to prepare his or her 
witnesses for examination. Id.

The classic book and movie, “Anatomy of a Murder,” 
provides one example of walking the tightrope between 
preparation and coaching.  At the outset of an accused 
murderer’s first meeting with his attorney, the lawyer 
gives his client “The Lecture” to inform him that the state 
recognizes only four legal defenses to murder, and he 
describes each of the them, knowing that he already 
believed temporary insanity to be the best defense for 
his client. Based on “The Lecture,” the client concluded 
that he should plead temporary insanity, one of the 
four possibilities and indeed the one that becomes the 
successful defense.

In the classic legal drama, “The Verdict,” the defendant 
anesthesiologist who allegedly committed medical 
malpractice initially responded to his lawyers’ practice 
questions in a cold, detached, and clinical manner. 
However, with preparation from the lawyers, at trial 
he displayed more warmth and emotion and used his 
attorneys’ words to describe events.

A real-life example involves the inadvertent discovery 
of a memo written by lawyers for class claimants in an 
asbestos litigation. In 1997, during a deposition, a 20-
page memo from the firm Baron & Budd to asbestos 
clients entitled “Preparing for Your Deposition” was 
turned over to defense counsel by a young associate.  
The memo provided detailed information about asbestos 
products, set forth a list of health symptoms that may 
enhance damages, anticipated potential questions, and 
advised the clients of what they should not or “never” say. 

Other common examples in civil litigation cases include 
informing witnesses of contradictory information from 
documents and testimony, or statements from another 
party’s Answers to Interrogatories to determine how to 
reconcile inconsistencies.	

IV. Conclusion 

“An attorney enjoys extensive leeway in preparing a 
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witness to testify truthfully, but the attorney crosses a 
line when she influences the witness to alter testimony 
in a false or misleading way.” See generally John S. 
Applegate, Witness Preparation, 68 Tex. L.Rev. 277 
(1989). As lawyers, we must prepare witnesses for 
deposition to properly represent our clients, but we must 
be careful that our preparation does not lead to the 

falsification, distortion or suppression of the substance 
of the witness’s testimony.  Although often a gray area, a 
key consideration is whether the preparation has merely 
changed the style or presentation of the witness’s truthful 
testimony or whether it has changed the substance of the 
testimony. 
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