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Focusing on Trial and Litigation, Dedicated to Continuing Legal Education

Over 5,000 Attorneys in 19 Separate and Independent Trial Law Firms 
Praticing in Over 120 Offices Throughout the United States and Canada

The Network is a not-for-profit corporation producing cutting-edge CLE. 
The Network of Trial Law Firms, Inc. is a not-for-profit membership association. The goal of the 19law firms participating 
in the Network is to provide their clients with high-quality trial and litigation representation through advances in education, 
technology, business and science. The Network sponsors activities to accomplish that goal, including research and study of 
advances in the state-of-the-art of legal representation, and sponsors continuing legal education seminars for corporate and 
outside counsel and insurance professionals. Our CLE programs aid in the dissemination of new information and effective 
techniques and technologies to attorneys and claims professionals serving corporations and insurers.

Since 1993 we have conducted two three-day CLE seminars each year. In 2000, we added one-day CLE seminars to our 
offerings. Our focus is always excellence in litigation management and trial results. We are the home of the “Litigation 
Management Supercourse,” a program that our attorneys created in 1993 and have produced and updated more than 60 
times since then together with various not-for-profit CLE organizations and bar associations.

The Network does not practice law and is neither a law firm nor a partnership of law firms. The Network does not render legal 
advice nor make referrals. Only the individual lawyers within each member law firm practice law and render legal advice. 
Each member law firm is solely responsible for the matters entrusted to its care. No member law firm is responsible for the 
work, professional service or legal advice provided by any other member law firm. The Network does not refer clients to law 
firms or to attorneys. The listing in these materials of any law firm’s name is not an endorsement or recommendation of that 
law firm by The Network or by any law firm that may be a member of the Network. 

 Note: Each member law firm of The Network of Trial Law Firms, Inc. has attorneys who are licensed to practice in that firm’s home office state. In addition, 
many member law firms have attorneys who are licensed to practice in other states. Please check with the individual firm in which you are interested for 
those states in which some or all of its attorneys are licensed to practice law.
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Christine Welstead 
305.374.5600 
Miami, FL

Larry Rochefort 
561-671-3603 
West Palm Beach, FL

James Miller 
305.982.5624 
Miami, FL

David Spector 
561.653.5000 
West Palm Beach, FL

 
Timothy McDermott
904.598.8611
Jacksonville, FL 

 

Michael Chavies 
305.374.5600  
Miami, FL

Akerman LLP is a leading transactions and trial law firm known for its core strengths 
in middle market M&A, within the financial services and real estate industries, and for 
a diverse Latin America practice. With more than 600 lawyers and government affairs 
professionals and a network of 20 offices, Akerman is ranked among the top 100 law firms 
in the United States by The American Lawyer (2015). Akerman also is ranked among the 
top 50 law firms for diversity in The American Lawyer’s Diversity Scorecard (2015). More 
information can be found at akerman.com or twitter.com/akerman_law.

Miami, FL | Boca Raton, FL | Fort Lauderdale, FL
Jacksonville, FL | Naples, FL | Orlando, FL

Palm Beach, FL | Tallahassee, FL | Tampa, FL
West Palm Beach, FL | Chicago, IL | Dallas, TX
Denver, CO | Las Vegas, NV | Los Angeles, CA
Madison, WI | New York, NY | Salt Lake City, UT

Vienna, VA | Washington, DC 
 

akerman.com

MeMber firM PrOfile firM cOntacts
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Overton Thompson 
615.742.7730 
Nashville, TN

David King
615.742.7890 
Nashville, TN

 
Jessie Zeigler 
615-742-6289 
Nashville, TN

 
David Esquivel 
615-742-6285 
Nashville, TN

For more than 85 years, the law firm of Bass, Berry & Sims PLC has provided superior client 
service and unsurpassed legal representation. Our more than 200 attorneys represent and 
advise Fortune 500 companies as well as regional and local businesses, including acting 
as the principal corporate counsel for approximately 30 public companies.

Our team of more than 80 litigators is ready to serve our clients’ best interests and has a 
long track record of not only winning, but also understanding clients’ business objectives.

We approach disputes by addressing not only the matter at hand, but also by analyzing 
litigation trends facing the client and suggesting creative solutions to minimize risk over 
the long term. Our focus is to serve each of our clients’ best interests as efficiently 
and effectively as possible. We establish a course of action, propose alternative fee 
arrangements and evaluate early settlement possibilities or opportunities for an early 
dismissal to avoid expense and protracted litigation. That said, we are prepared to serve 
as resolution negotiator or staunch advocate; whichever is necessary. We utilize the latest 
advances in technology to improve communication, discovery and trial preparation, all 
leading to sound victories.

Our Litigation & Dispute Resolution Practice Group is built on great reputations in corporate 
and securities, government investigations, healthcare, financial services and commercial 
litigation. From that foundation, we are especially focused on significant and growing areas 
of litigation that affect our clients, and align with our unique strengths.

A few of our many representative matters include:

Lead counsel for a major retailer in successful and much-publicized prosecution of the 
company’s rights under a $1.6 billion merger agreement; obtained order of specific 
performance and ultimately achieved a favorable settlement valued at approximately $215 
million prior to the commencement of a related solvency proceeding in New York federal 
court.

Lead counsel for a nursing home company in consolidated litigation involving a multi-
fatality nursing home fire, resulting in the successful resolution of 30 of the 32 cases within 
one year from the date of the fire and the two remaining cases within three years. The 
mediator, in his report to the court, described this process as “the most successful mass 
tort mediation in the jurisprudence of Tennessee.”.

Defense of a major pharmaceutical company in 2,500 Federal Court lawsuits involving diet 
drug litigation; a team of 45 attorneys and legal professionals conducted fact discovery in 
the individual cases, expert selection and retention for nation-wide litigation, and discovery 
of plaintiff’s experts.

Representation of numerous public companies in shareholder and securities class action 
litigation in Tennessee.

Nashville, TN | Knoxville, TN | Memphis, TN
Washington, DC 

 
bassberry.com

MeMber firM PrOfile firM cOntacts
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Jeff Parsons 
713.960.7302 
Houston, TX

Martin Beirne 
713.960.7301 
Houston, TX

 
Roger McCleary 
713.960.7305 
Houston, TX

Sawnie McEntire
214.237.4303
Dallas, TX 

 

Scott Marrs 
713.960.7308  
Houston, TX

Beirne, Maynard & Parsons is devoted exclusively to civil trial, arbitration and appellate 
practice. We successfully represent Fortune 500 clients in proceedings across the country. 
We are frequently asked to take over troubled litigation and high risk matters.

Extensive trial experience is the key to our success. In addition, we stress individual case 
preparation, strategic planning from the outset, regular consultation with our clients, up-to-
date reporting and meaningful client input throughout.

To provide cost-effective representation, we use computer technologies, litigation 
support services and jury research. Our lawyers are supported by a firm-wide computer 
network linking lawyers, paralegals and other support staff inside and outside our offices. 
Litigation science techniques, including focus groups, mock jury trials and shadow juries, 
are frequently employed to test arguments and juror dispositions. Trial presentation 
technologies, including animations and computer-generated demonstrative evidence are 
employed where appropriate.

We serve clients in every industry, including aircraft, automobiles, banking, chemicals, 
consumer and other products, construction, electrical, financial, health care, insurance, 
petrochemical, securities and other industries. Our practice and experience extend 
to all areas of civil litigation and appeal, including business, banking, consumer 
credit, construction, employment, environmental, products, personal injury, mass tort, 
petrochemical, real estate, securities, toxic tort, trademark and other intellectual property 
litigation.

Houston, TX | Dallas, TX | Auston, TX
San Antonio, TX | New Orleans, LA 

 
bmpllp.com

MeMber firM PrOfile firM cOntacts
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Jill Lawrie 
416.863.3082 
Toronto, ONT

Gord McKee 
416.863.3884 
Toronto, ONT

 
Robert Torralbo 
514.982.4014 
Montréal, QC

Ken Mills
403.260.9648
Calgary, ALB 

 

Sean Boyle 
604.631.3344 
Vancouver, BC

Blake Cassels & Graydon LLP is one of Canada’s leading law firms. With more than 
550 lawyers nationwide, we have offices in each of the major Canadian commercial and 
regulatory centers: Montréal, Ottawa, Toronto, Calgary and Vancouver. Internationally, 
Blakes has a strong presence in many markets, including offices in New York, Chicago, 
London, Bahrain, Beijing and associated offices in Al-Khobar, Saudi Arabia, and Shanghai.

Blakes national litigation and dispute resolution practice is one of the largest and most 
successful in Canada. Our national approach to litigation focuses on understanding our 
clients, exploring all methods of dispute resolution and litigating on their behalf when 
appropriate. Our clients benefit from specialized, cost-effective input from leading lawyers 
throughout the Firm. Blakes litigators also work closely with other practice groups to help 
reduce litigation risk.

Blakes represents many leading Canadian, US and international clients on a wide range 
of complex litigation in virtually every forum across Canada, including the Supreme Court 
of Canada. Blakes lawyers regularly appear on cases at the forefront of developments in 
Canadian law, including those which involve: class actions; communications; competition or 
anti-trust matters; constitutional and Charter of Rights; construction; corporate commercial 
agreements; energy; environmental claims; information technology; insurance; intellectual 
property; labour and employment; life sciences; media; pension and employee benefits; 
procurement; product liability; professional negligence; real estate; restructuring and 
insolvency; securities; tax; and white collar crime.

Blakes’ lawyers also have an extensive background in domestic and international 
commercial arbitration, acting as counsel in disputes and as arbitrators under the rules of 
all major national and international arbitral institutions. Blakes also has strong experience 
in international and domestic mediation.

Montréal, QC | Toronto, ONT | Ottawa, ONT
Calgary, ALB | Vancouver, BC | New York, NY

London, UK | Bahrain | Al-Khobar | Beijing, China
Shanghai, China 

 
blakes.com

MeMber firM PrOfile firM cOntacts
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William Cronin 
206.621.1406 
Seattle, WA

 
Guy Michelson 
206.621.1407 
Seattle, WA

Kevin Baumgardner
206.621.1480
Seattle, WA 

 

Steve Fogg 
206.274.8669 
Seattle, WA

Emily Harris
606.621.1477
Seattle, WA

Corr Cronin Michelson Baumgardner Fogg & Moore LLP is recognized as one of the 
premier trial law firms in the Pacific Northwest, handling major cases in Washington, 
Oregon, Alaska, and Idaho for clients of all sizes – from individuals and regional companies 
to Fortune 500 corporations.

We combine the legal talent normally found in large law firms with the responsiveness and 
service of a boutique. Our founding partners are all former partners from the 200-lawyer firm 
of Bogle & Gates (including the former co-chairs of Bogle & Gates’ Litigation Department).

We have been fortunate to have been recognized for our work by the following publications:

Global Law Experts: Named us 2011 Washington Litigation Law Firm of the Year. Chambers 
USA: Picked us as one of its “Leading Firms” in Washington for commercial litigation every 
year since 2003, and, in 2010, called us an “outstanding group” (the highest rating) and 
noted us as having been praised by sources as “lawyer-for-lawyer ... the finest firm in 
town.”

Benchmark America’s Leading Litigation Firms and Attorneys: Listed us as “Highly 
Recommended” (the highest rating) every year since 2008.

U.S. News & World Report: Included us in its 2010 and 2011 “Best Law Firms” editions with 
a “Tier 1” ranking (the highest possible) in Seattle for commercial litigation.

Best Lawyers: Called us among Washington’s best for commercial litigation, injury defense 
litigation, and “bet-the-company litigation.”

Seattle, WA 
 

corrcronin.com

MeMber firM PrOfile firM cOntacts
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Robert Kerrigan 
504.593.0619 
New Orleans, LA

William Wright 
504.593.0623 
New Orleans, LA

 
Joe McReynolds 
514.593.0606 
New Orleans, LA

Ted LeClercq
504.593.0647
New Orleans, LA 

 

Nancy Marshall 
504.593.0602  
New Orleans, LA

Jerry Glas
504.593.0627
New Orleans, LA

Deutsch Kerrigan views the task of resolving a legal problem as a partnership between the 
client and its outside counsel. Our goal is to work closely with each client to provide high 
quality, effective legal service which exceeds the client’s expectations.

We get results, and we get them efficiently. To do this, we begin by knowing our clients. 
We learn our clients’ business, their business philosophy, their goals and how they 
achieve them. When faced with a particular problem, we combine this knowledge with our 
knowledge of the law and our familiarity with the agency, court or other tribunal that will 
apply that law to craft a solution that will best meet the client’s goals.

With over 60 attorneys and a substantial support staff of paralegals and legal assistants, 
we apply our legal and support resources carefully to most effectively meet the needs of 
our clients. Every file is assigned to an experienced attorney who coordinates all work on 
the case and maintains ongoing communication with the client. With the client’s permission, 
that attorney may handle the case alone or draw on the talents and skills of other attorneys 
in the firm.

Because regular communication with our clients is essential, in addition to meetings and 
telephone conversations, we use the latest technology to communicate. Each of our 
attorneys has access through a state-of-the-art network to e-mail, the Internet, database, 
word processing and calendaring programs. Our dial-up networking and Internet capabilities 
also allow us to share the information on our network with our clients. We are also 
developing an Extranet to expand this ability and provide for the management of complex 
litigation. Through our membership in The Network of Trial Law Firms, a separate non-
profit organization that includes 2,700 attorneys nationwide practicing in 75 local offices 
in 24 separate and independent trial law firms, we use an Intranet to share information 
with other attorneys throughout the country. Our use of technology also extends to our 
communication with judges and juries. 

The firm utilizes creative alternatives to traditional litigation procedures. We have 
successfully engaged ad hoc judges, arbitrators and mediators in resolution of such 
matters. We have convinced the courts to use mini-trials or selected issue resolution to 
bring practicality to complicated cases.

Our clients include local, national and international businesses, as well as state and local 
governmental bodies and non-profit organizations. They range in size from Fortune 500 
companies to small, emerging businesses and individuals and include, among others, 
manufacturers, insurance companies, contractors, real estate developers, financial 
institutions, airline companies, architects and engineers, oil and gas exploration and 
dredging companies, and marine service businesses.

Deutsch Kerrigan consists mostly of trial lawyers, who practice throughout Louisiana and 
Southern Mississippi. In addition, some of our lawyers are licensed to practice in Florida, 
Texas, Maryland, Kansas, Illinois, New York and the District of Columbia. Our membership 
in The Network of Trial Law Firms also allows us to use resources throughout the country 
to represent our clients’ interests.

New Orleans, LA | Gulfport, MS 
 

dkslaw.com

MeMber firM PrOfile firM cOntacts
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Kevin Zeilke 
313.568.6908 
Detroit, MI

Sherrie Farrell 
313.568.6550 
Detroit, MI

 
Ben Jeffers 
313.568.5340 
Detroit, MI

Mark Hauck
313.568.0754
Detroit, MI 

 

Lori McAllister 
517.374.9150  
Lansing, MI

Jill Wheaton
734.214.7629
Ann Arbor, MI

Midwest based Dykema is one of the country’s most respected law firms. Since inception, 
our mission has been to provide the best possible legal advice and service to our clients. 
We offer experience and expertise in a broad range of areas including corporate law, 
securities, litigation, class actions, consumer finance, real estate, banking, administrative 
law, health care law, insurance law, intellectual property, trade regulation, bankruptcy 
and creditor rights, labor, taxation, estate planning, employee benefits, computer and 
environmental law.

Dykema has grown steadily through the years. Our client base includes individuals, publicly 
held companies, hundreds of privately held corporations, limited and general partnerships, 
associations, hospitals and managed care networks, banks and financial institutions, and 
retailers. This diversification has resulted in our expansion and continued growth.

To meet the extensive range of our clients’ needs, we work together in interdisciplinary 
groups and teams. This approach helps us to respond rapidly, efficiently and cost-effectively 
to the most complex situations. A sophisticated interstate computer network unites all of us 
regardless of office location, so that each lawyer can draw on the resources of the entire 
firm to address a client’s legal concerns. In many cases, our network is linked directly into 
our clients’ systems for ease of information exchange.We are proud of the fact that our 
success is directly linked to the success of those we serve, and is due, in great part, to the 
many enduring relationships we formed with emerging businesses years ago that are still 
maintained today. We also look forward to the success of our new, entrepreneurial clients - 
many of whom are just beginning to establish footholds in their respective markets.

Dykema is committed to provide our professional services in a manner that produces 
recognizable value to our clients by investing in knowledge of our clients and their 
industries, developing alternative billing arrangements aligning the clients’ interests and 
our interests together, providing dedicated client service teams and utilizing the latest in 
information technology systems.

Detroit, MI | Ann Arbor, MI | Bloomfield Hills, MI
Grand Rapids, MI | Lansing, MI | Austin, TX

Chicago, IL | Dallas, TX | Lislie, IL
Los Angeles, CA | Minneapolis, MN | Washington, DC 

 
dykema.com

MeMber firM PrOfile firM cOntacts
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Joshua Metcalf 
601.974.8722 
Jackson, MS

Forman Watkins & Krutz was established in Jackson in December 1986 as a civil practice 
firm with a strong emphasis in product liability and commercial litigation.

Our firm is national and regional counsel for a number of major companies in many fields. 
Our clients include manufacturers, distributors, insurers, and financial and educational 
institutions. We practice in all courts and jurisdictions at all levels.

Our attorneys have substantial expertise in mass tort cases, commercial matters, 
environmental litigation, insurance, and anti-trust, bankruptcy, transportation, labor-
management relations, securities, mergers and real estate. Many of our trial attorneys 
are nationally recognized in their fields and are often asked to assume responsibilities far 
outside of Mississippi in substantive areas involving widespread litigation.

Jackson, MS | New Orleans, LA | Houston, TX 
Detroit, MI | Red Bank, NJ 

 
formanwatkins.com

MeMber firM PrOfile firM cOntacts
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Madeline Sherry 
215.446.6201 
Philadelphia, PA

Steve Imbriglia 
215.446.6209 
Philadelphia, PA

 
Alan Gries 
215.446.6267 
Philadelphia, PA

 

Founded in 1926, Gibbons is ranked among the nation’s top 250 firms by The National 
Law Journal. The firm provides transactional, litigation and counseling services to leading 
businesses regionally, nationally and internationally.

Gibbons expanded its Philadelphia office with the addition of 25 attorneys from Hecker 
Brown Sherry and Johnson, a prominent Philadelphia civil litigation boutique. This 
expansion is a key aspect of Gibbons’ strategic plan to enhance its ability to serve clients 
from offices throughout the region.

Gibbons was recently ranked one of the top 100 firms in the nation for diversity by Multi-
Cultural Law magazine, and Gibbons’ attorneys are recognized among the nation’s leading 
business attorneys by The Best Lawyers in America, Chambers USA Guide to America’s 
Leading Business Lawyers and Super Lawyers publications.

The firm’s 200+ attorneys counsel businesses and business owners in all legal areas 
including Business & Commercial Litigation, Corporate, Criminal Defense, Employment 
Law, Financial Restructuring & Creditors’ Rights, Government Affairs, Intellectual Property, 
Products Liability, and Real Property & Environmental.

Philadelphia, PA | Newark, NJ | Trenton, NJ
New York, NY | Wilmington, DE 

 
gibbonslaw.com

MeMber firM PrOfile firM cOntacts
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Linda Woolf 
410.783.4011 
Baltimore, MD

Donald DeVries 
410.783.4006 
Baltimore, MD

 
Jeff Hines 
410.783.4041 
Baltimore, MD

Rick Barnes 
410.783.4004 
Baltimore, MD 

 

Tom Cullen 
410.783.4019 
Baltimore, MD

Nikki Nesbitt 
410.783.4026 
Baltimore, MD

Goodell, DeVries, Leech & Dann specializes in litigation and litigation management. Our 
firm was founded in 1988 by experienced trial lawyers who successfully defended product 
liability, professional malpractice, commercial, toxic tort and insurance coverage litigation. 
We offer our clients aggressive, high quality representation in the management and trial of 
sophisticated litigation traditionally handled by only the largest law firms while providing the 
personalized, cost-efficient service usually associated with smaller law firms.

Our firm’s 65 attorneys offer a rich diversity of litigation expertise and experience, 
representing clients in the pharmaceutical and medical device, industrial and consumer 
products, healthcare, insurance, consumer finance, technology, electronics, automobile 
and construction industries.

The diversity of the specialized knowledge of our firm’s lawyers allows complex litigation 
matters to be handled by an interdisciplinary team of lawyers able to contribute specific 
individual skills as needed. At the same time, the depth of litigation experience among 
the individual attorneys enables us to avoid overstaffing litigation matters. This flexibility 
in staffing, combined with a commitment to controlled, quality growth, permits Goodell, 
DeVries, Leech & Dann to provide effective representation at a reasonable overall cost.

Baltimore, MD | Philadelphia, PA 
 

gdldlaw.com

MeMber firM PrOfile firM cOntacts
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Bobby Hood, Sr. 
843.577.1201 
Charleston, SC

Molly Craig 
843.577.1215
Charleston, SC

 
Bobby Hood, Jr. 
843.577.1219 
Charleston, SC

James Hood 
843.577.1223 
Charleston, SC 

 

Blanton O’Neal 
843.577.1211 
Charleston, SC

Barbara Showers 
843.577.1207 
Charleston, SC

The Hood Law Firm offers a wide variety of litigation services in all State and Federal 
Courts throughout South Carolina and the United States. The goal of the Hood Law 
Firm is to provide the highest quality legal services to our clients in a cost effective and 
professional manner. The firm combines the personal attention of the partners in every 
case with the assistance of well qualified associates and legal assistants as well as state-
of-the-art computer technology.

The Hood Law Firm was established in 1985 by Charleston attorney Robert H. Hood, 
formerly a partner in the law firm of Sinkler, Gibbs & Simons. Specializing exclusively in 
civil litigation cases, the firm has grown rapidly since its inception and continues to grow to 
meet the needs of its diverse clients.

The majority of the firm’s cases involve the defense of personal injury cases, specifically 
in the areas of professional malpractice, insurance (including coverage disputes), toxic 
torts, automobile accidents, general negligence, and products liability. Other types of 
cases include commercial, banking, business litigation, employment disputes, sexual 
harassment, civil rights and constitutional claims, collection and construction cases. 
The firm also handles plaintiff’s cases involving contract disputes, commercial litigation, 
personal injury and product liability.

The firm and Mr. Hood are rated AV by Martindale-Hubbell. The firm is listed in the Bar 
Register of Preeminent Lawyers and in A.M. Best’s Directory of Recommended Insurance 
Firms. Mr. Hood has been listed in The Best Lawyers in America since its first edition in 
1978.

Charleston, SC 
 

hoodlaw.com

MeMber firM PrOfile firM cOntacts
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Lee Hollis 
205.581.0766 
Birmingham, AL

Jack Sharman 
205.581.0789 
Birmingham, AL

 
J. Chandler Bailey 
205.581.1515 
Birmingham, AL

Kevin Clark 
205-581.5808 
Birmingham, AL

Ranked as one of the top commercial litigation firms in Alabama by the current edition 
of Chambers USA: America’s Leading Lawyers for Business, Lightfoot Franklin & White, 
LLC was founded on January 15, 1990 and we presently have over 60 lawyers. In order 
to focus on what we do best, we have restricted our practice to civil litigation matters, 
with the exceptions of environmental compliance advice, white-collar crime and internal 
investigations. Although we handle all types of civil litigation in state and federal courts, our 
primary areas of practice include commercial disputes, product liability, antitrust, consumer 
fraud, appeals, intellectual property, catastrophic personal injury and death, environmental/
toxic torts, class actions, professional malpractice, securities fraud, employment and 
communications.

Our stock in trade is our reputation of being able to take the most difficult cases to trial, when 
necessary, and to achieve excellent results. We will furnish, upon request, a summary of 
every jury verdict we have received since 1987, which demonstrates our trial record. While 
we are dedicated to trying and winning cases, we understand the need to control the cost 
of litigation. Therefore we only perform work that materially advances the interests of our 
clients, and we staff cases with the minimum number of attorneys necessary to perform 
that work. Additionally, we understand the importance of a client’s desire sometimes to 
target certain cases for early settlement, and when that is the case, we expeditiously get 
those cases in a posture for early resolution. We are committed to the utilization of all forms 
of Alternative Dispute Resolution. Several of our partners serve frequently as mediators 
and arbitrators, and virtually all of our attorneys have successfully employed all types of 
ADR.

Our appellate practice also has a tremendous reputation. We are regularly retained post-
verdict to handle post-trial motions and appeals of multi-million dollar verdicts. We have 
literally handled the largest appeals in the history of the state and take pride in our track 
record in the Supreme Court of Alabama, the Eleventh Circuit Court of Appeals and other 
appellate courts. We have participated in approximately 400 reported appellate decisions 
since the firm’s formation in 1990.

We employ the latest technology and are committed to improving and upgrading to keep 
up with new technological advancements. All of our attorneys regularly communicate with 
clients electronically, not only by e-mail, but also via our secure extranet and our in-house 
video conference center, which improves communication and the speed with which legal 
services can be delivered. We use the latest research and presentation tools and have our 
own in-house document management and trial technology departments. These capabilities 
enable us to present our cases more effectively and at less expense. We are on the cutting 
edge of successful litigation capability, whether the criterion is technological, tactical or 
jury rapport.

Birmingham, AL 
 

lightfootlaw.com

MeMber firM PrOfile firM cOntacts
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David Schultz 
612.672.8399 
Minneapolis, MN

Cooper Ashley 
612.672.8363 
Minneapolis, MN

 
Catherine Ahlin 
612.672.8314 
Minneapolis, MN

David Herr 
612.672.8350 
Minneapolis, MN 

 

Nicole Narotzky 
612.672.8373 
Minneapolis, MN

Through decades of dedicated service, Maslon’s Litigation Group has earned a reputation 
for being the lawyers to call when clients are facing the most complex legal issues and 
high stakes litigation matters. That’s why Chambers USA ranks Maslon as one of the top 
commercial litigation firms in Minnesota. Past editions have described Maslon’s Litigation 
Group as “[r]esponsive, insightful, innovative and intellectually strong, with attorneys who 
are loyal to the client and service-oriented” (2011), and have featured the following client 
statements:

“I have been extremely impressed with [Maslon’s] litigation group as a whole. They are 
quick to assess a case and are extremely realistic about the likelihood of success. When 
they engage in litigation, they are outcome-focused.” (Chambers USA, 2013)

“They have a broad range of commercial litigators and great products lawyers. They are 
rock-solid.” (Chambers USA, 2012)

We offer clients a broad range and depth of experience, and regularly represent major 
manufacturers, financial institutions, utility companies, and corporate and individual clients 
in a wide variety of commercial cases. We have successfully resolved disputes in state and 
federal trial and appellate courts, as well as in various alternative forums and administrative 
agencies.

Maslon clients can expect to have a litigation strategy tailored to fit their specific needs, 
taking into account the amount or matter in controversy, each client’s distinct business 
needs, its relationship with the community and employees, and its litigation philosophy. We 
also recognize that not every dispute requires litigation and are committed to thoughtful 
exploration of alternatives to litigation where practical. When litigation is necessary, 
we inform clients about innovative strategies to reduce the expense and uncertainty of 
litigation, such as arbitration, mediation, mini-trials and summary jury trials.

Our broad litigation experience includes: Appeals; Business Litigation; Competitive 
Practices/Unfair Competition; Construction and Real Estate Litigation; Corporate Trust 
Litigation, Employment Litigation; Insurance Coverage Litigation; Intellectual Property 
Litigation; Probate and Trust Litigation; and Tort and Product Liability.

With over fifty years in practice and more than 80 attorneys, Maslon is dedicated to 
achieving excellence in the practice of law, helping clients reach their most ambitious 
personal and business goals. In addition to our litigation services, Maslon offers extensive 
experience in the areas of advertising & marketing, business & securities, estate planning, 
financial services, labor & employment, and real estate.

Minneapolis, MN 
 

maslon.com
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Tony Lathrop 
704.331.3596 
Charlotte, NC

Tom Myrick 
704.331.1128 
Charlotte, NC

 
Bobby Bowers 
704.331.3560 
Charlotte, NC

Valecia McDowell 
704.331.1188 
Charlotte, NC 

 

Scott Tyler 
704.331.2463 
Charlotte, NC

Litigation: The firm conducts a broad civil litigation practice. Clients include businesses of 
all sizes, institutions, insurers, and self-insured companies. Our attorneys regularly appear 
in state and federal courts and before administrative agencies. We have experience in all 
alternate forms of dispute resolution, including mini-trials, mediation, and arbitration. We 
also have defended a large number of class actions. Our attorneys provide preventive 
counseling and litigation services on contract disputes; bankruptcy; lender liability; 
employment matters; product liability; construction disputes; entertainment; securities; 
franchising; collection of foreign debts and execution of foreign judgments in North Carolina; 
intellectual property disputes, including trade secrets, patents, trademarks and copyrights; 
environmental matters, including toxic torts; unfair trade practices, including antitrust, 
tying agreements, competitive bidding practices, promotional programs and practice, 
and exclusive dealing arrangements; confidentiality agreements; medical malpractice; 
suretyship; tax and estate matters; and title matters.

Employment: Moore & Van Allen Employment and Labor attorneys work hard to defend our 
clients’ rights before government agencies, and arbitrators, courts and to solve our clients’ 
problems short of litigation.

We take a proactive approach to labor and employment relations by understanding 
each client’s business objectives, identifying risks, and assisting in developing strategies 
to achieve those objectives. In addition to providing management training and policy 
development, we advise clients daily on responses to labor and employment issues. This 
combination of education, guidance and prevention results in significant cost savings, as 
well as establishing a more productive work place.

We regularly represent clients from coast to coast in various state and federal courts, as well 
as before administrative bodies-- handling claims of unfair labor practices, discrimination, 
sexual harassment, employee misclassification and pay disputes, wage and hour disputes, 
wrongful termination, workers’ compensation, denial of benefits, fiduciary liability, and 
employment contract disputes.

Our attorneys also represent companies in complex employment litigation involving class 
actions, collective actions, and actions concerning unfair competition, employee non-
compete, nonsolicitation, and confidentiality covenants, as well as trade secret, tortious 
interference, and employee raiding claims.

Because we are part of a full service law firm, our clients also receive the benefit of the 
experience of attorneys in Moore & Van Allen’s Employee Benefits, Immigration, Corporate, 
and Tax teams when any of these issues arises in an employment matter.

Charlotte, NC | Research Triangle Park, NC | Charleston, SC 
 

mvalaw.com
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Joseph Ortego 
212.940.3045 
New York, NY

Scott O’Connell 
617.345.1150 
Boston, MA

 
Vivian Quinn 
716.853.8134 
Buffalo, NY

Kevin Fitzgerald
603.628.4016
Manchester, NH 

 

David Tennant 
585.263.1021  
Rochester, NY

Louis Dolan
202.585.8818
Washington, DC

Nixon Peabody LLP is recognized as a “Global 100” law firm—one of the largest in the 
world. With 800 attorneys collaborating across major practice areas in 17 cities, including 
Boston, Chicago, London, Los Angeles, New York, Rochester, San Francisco, Shanghai, 
Silicon Valley, and Washington, DC, the firm’s size, diversity, and advanced technological 
resources enable it to offer comprehensive legal services to individuals and organizations of 
all sizes in local, state, national, and international matters. Our clients include emerging and 
middle-market businesses, national and multinational corporations, financial institutions, 
public entities, educational and not-for-profit institutions, and individuals.

While some firms possess litigators, few offer experienced and proven trial lawyers that 
keep clients trial-ready for any challenge across a broad spectrum of practices. And Nixon 
Peabody is one of the few firms with the experience and capability—and successful trial 
results—to serve as national trial counsel for clients who require a consistent approach to 
class action and aggregate litigation matters filed in multiple states.

Starting on day one, our clients are paired with courtroom veterans from Nixon Peabody’s 
trial team (NP Trial) who have a proven record of success trying cases to verdict in some 
of the most challenging venues. Our dedicated trial team provides early input on case 
strategy and contributes to the client’s case through all aspects of the life cycle until the 
matter is resolved. The unique approach of NP Trial not only keeps clients protected in and 
out of the courtroom, it offers the most efficient and effective means possible to reach a 
successful outcome—so our clients can get back to business.

Our diverse people and points of view allow us to attract the best people, and provide 
a rich and stimulating work environment that fosters innovation and a high-performance 
culture. Our atmosphere of mutual respect has helped Nixon Peabody earn recognition as 
a top employer. The firm has been ranked among the “Top 100 Law Firms for Diversity” 
(Multicultural Law Magazine 2009) and has earned the highest rating (100%) by the Human 
Rights Campaign Foundation’s Corporate Equality Index on lesbian, gay, bisexual, and 
transgender equality in corporate America. Nixon Peabody was recognized by FORTUNE 
magazine as one of the “FORTUNE 100 Best Companies to Work For®” in 2008, 2007, 
and 2006.

New York, NY | Boston, MA | Albany, NY
Buffalo, NY | Jericho, NY | Manchester, NH

Rochester, NY | Providence, RI | Chicago, IL
Hong Kong | London, UK | Los Angeles, CA

San Francisco, CA | Shanghai, China | Silicon Valley, CA
Washington, DC 

 
nixonpeabody.com
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Teresa Bartosiak 
314.446.4283 
St. Louis, MO

John Sandberg 
314.446.4214 
St. Louis, MO

 
Jon Barton 
314.446.4201
St. Louis, MO

Lyndon Sommer 
314.446.4264 
St. Louis, MO 

 

Mary Anne Mellow 
314.446.4226 
St. Louis, MO

Sandberg Phoenix & von Gontard P.C. was founded in 1979 with nine attorneys. The firm 
has grown steadily to become one of the leading law firms in the St. Louis metropolitan 
area and the Midwest.

Regional Representation: The firm’s main offices are located in downtown St. Louis, 
Missouri. The firm also maintains offices in Carbondale, Edwardsville, Alton, and O’Fallon, 
Illinois, in recognition of the regional nature of the St. Louis economy. All of the firm’s 
attorneys become licensed to practice in both Missouri and Illinois.

Client Representation: Superior legal service, a cost conscious approach to the delivery 
of services, and client satisfaction are hallmarks of Sandberg, Phoenix & von Gontard, 
P.C. The firm recognizes that in a competitive economy, legal services must be delivered 
efficiently and economically. The firm provides detailed billing statements to clients and 
works with its clients to contain costs consistent with the nature of the particular case or 
project. During and at the conclusion of each matter, the firm sends questionnaires to its 
client requesting evaluation of the service provided by the firm.

Practice Development: Sandberg Phoenix & von Gontard P.C. recruits outstanding students 
from the top law schools of the region and the country. Most of the firm’s attorneys were 
members or editors of their law school journals, and many served as judicial clerks before 
joining the firm. The firm sponsors a summer intern program under which outstanding 
students work for the firm, usually between their second and third years of law school. 
The summer program both accelerates the student’s understanding of the practice of law 
and permits the firm to identify superior individuals who will become members of the firm 
after graduation. Internal continuing legal education programs, attendance at professional 
seminars, and training with senior attorneys assure continuing professional development.

Professional Affiliations: The firm is honored to have been nominated and elected into 
membership of The Network of Trial Law Firms. The Network of Trial Law Firms is a 
national organization comprised of a select number of premier law firms from around the 
country with practices concentrated in civil litigation.

St. Louis, MO | Clayton, MO | Edwardsville, IL
Carbondale, IL | O’Fallon, IL | Alton, IL

Overland Park, KS 
 

sandbergphoenix.com
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Warren Platt 
714.427.7475 
Orange County, CA

Joel Hoxie 
602.382.6264 
Phoenix, AZ

 
Greg Marshall 
602.382.6514 
Phoenix, AZ

Amy Sorenson
801.257.1907
Salt Lake City, UT 

 

Founded in 1938, Snell & Wilmer is a full-service business law firm with more than 400 
attorneys practicing in nine locations throughout the western United States and in Mexico, 
including Phoenix and Tucson, Arizona; Los Angeles and Orange County, California; 
Denver, Colorado; Las Vegas and Reno, Nevada; Salt Lake City, Utah; and Los Cabos, 
Mexico.

As a large, full-service firm, Snell & Wilmer provides the competitive advantage of having 
the ability to call upon the diverse experience of our attorneys to address the particular 
and evolving legal issues of any engagement. A team of attorneys and support staff can 
be easily assembled for large scale projects or emergency situations. To maximize these 
advantages, Snell & Wilmer attorneys are organized into practice groups. This gives clients 
easy accessibility to the unique skills and knowledge of each attorney.

For more than seventy years, Snell & Wilmer has been dedicated to providing superior 
client service. As a result, we have earned a reputation for providing our clients with what 
they value - exceptional legal skills, quick response and practical solutions delivered with 
the highest level of professional integrity. Snell & Wilmer’s attorneys and staff continue to 
be strongly committed to these objectives.

Phoenix, AZ | Tucson, AZ | Orange County, CA
Salt Lake City, UT | Las Vegas, NV | Los Angeles, CA

Reno, NV | Denver, CP | Los Cabos, Mexico 
 

swlaw.com
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Tony White 
614.469.3235 
Columbus, OH

Scott King 
937.443.6560 
Dayton, OH

 
Steve Williger 
216.566.5855 
Cleveland, OH

Thompson Hine lawyers serve as counselors, advisors and advocates to a full spectrum 
of clients ranging from major public and private corporations to financial institutions, 
governments, nonprofit organizations, venture capitalists and individual entrepreneurs. 
We have the experience and resources to handle the most challenging legal issues our 
clients may face.

We train our litigators to be first-chair lawyers and our transactional lawyers to be partners 
with our clients in the deal-making process. Our ability to respond to clients’ needs is 
enhanced by interaction and teamwork among our lawyers across practice areas and 
offices.

We attract and retain exceptional people by building and maintaining a stimulating and 
diverse environment. We pride ourselves on our ability to deliver extraordinary legal 
services through a partnership dedicated to the principles of professionalism, teamwork 
and collegiality.

Cleveland, OH | Cincinnati, OH | Columbus, OH
Dayton, OH | Washington, DC | New York, NY

Atlanta, GA 
 

thompsonhine.com
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Mike O’Donnell 
303.244.1850 
Denver, CO

Hugh Gottschalk 
303.244.1858 
Denver, CO

 
John Fitzpatrick 
303.244.1874 
Denver, CO

Mike Williams 
303.244.1867 
Denver, CO 

 

Carolyn Fairless 
303.244.1852 
Denver, CO

The 90+ trial-tested lawyers of the Denver civil litigation firm Wheeler Trigg O’Donnell 
(“WTO”) are known for trying precedent-setting cases in difficult jurisdictions throughout 
the country. WTO has tried more cases to verdict than any similar-sized firm in the region 
– 43 trials and 41 arbitrations in the last five years.

WTO handles trials, appeals, arbitrations, and related areas of complex civil litigation, 
including class actions and multidistrict litigation, on a local, regional, and national basis. 
We serve as resolution and trial counsel for many of the nation’s best-known companies, 
including Whirlpool, General Electric, Chrysler Group, Pfizer, McKesson, Mercedes-Benz, 
Advanced Bionics, Allstate, Ford, USAA, and United Airlines.

WTO has defended clients against allegations related to bad faith, breach of contract, 
breach of warranty, product liability, professional liability and malpractice, franchise 
and distribution matters, intellectual property infringement, personal injury, toxic torts, 
discrimination and employment management, and other legal issues related to business 
operations. We represent companies and individuals in such diverse industries as 
pharmaceuticals, medical devices, insurance, automotive, banking and financial services, 
construction and engineering, energy, consumer products and services, health care, law, 
accounting, natural resources, telecommunications, food service, asbestos, manufacturing, 
and franchise and distribution.

Our lawyers are admitted to practice law in 19 states and the District of Columbia. We have 
served as lead trial counsel in all 50 states and have tried cases to verdict in 45 states, 
Puerto Rico, the Virgin Islands, and the District of Columbia. We have appeared before 
the U.S. Supreme Court, most of the U.S. courts of appeals, two-thirds of the U.S. district 
courts, over a dozen state supreme courts, and several federal regulatory agencies.

WTO has been able to attract first-rate lawyers to complement the depth and experience 
of our original team because of our reputation for excellence, the quality of our clients, 
and the challenge of their legal problems. Six of our partners are elected Fellows of the 
American College of Trial Lawyers and firm chairman Mike O’Donnell is an ACTL Regent. 
Martindale-Hubbell has given the AV peer-review rating to over 60% of our partners. Over 
70% of our associates have served a state or federal trial or appellate judicial clerkship. 
Our firm and lawyers consistently appear in local and national rankings surveys such as 
Best Lawyers, Chambers USA, The Legal 500 U.S., and Colorado Super Lawyers.

Beyond the courtroom, WTO’s almost 200 employees make up the professional and 
collegial culture that has earned us a top-10 ranking for the past nine years in the annual 
Denver Business Journal’s best places to work survey. WTO was number one in 2008, 
2010, and 2012. Our community-mindedness is unmatched as evidenced by our selection 
to receive the Denver Business Journal’s 2010 Partners in Philanthropy award for the 
volunteer hours and charitable contributions donated to the community through the WTO 
Foundation.

Denver, CO 
 

wtotrial.com
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PreParing Your exPert   
to Win a  
JurY trial

Jerry Glas
Deutsch Kerrigan (New Orleans, LA)

504.593.0627 | jglas@deutschkerrigan.com

Dancing With Antaeus: Ten Unusual Questions For 
Your Expert

You don’t win a trial with their expert. You win a trial 
with yours. So forget all the movies you’ve seen, and 
all the stories you’ve heard. Stop daydreaming about 
your next cross examination, and start obsessing about 
your next direct examination. 

Please stop rolling your eyes. Yes, lawyers at cocktail 
parties have told you that the direct examination of an 
expert is “like a well-choreographed dance,” but they 
didn’t tell you what kind of dance, and they didn’t tell 
you anything about your dance partner.   

Make no mistake. Like Antaeus of Greek mythology, 
experts often think of themselves as half-god, are 
usually better suited to fighting than dancing with 
lawyers, and only remain invincible while their feet 
remain on the ground. So if direct examination must 
be compared to a dance, let it be compared to a tango. 
Not a tango with a graceful, experienced dancer, but a 
tango with an awkward, homicidal giant. 

Sound like fun? 

Well, it can be. You can win trials with your experts, 
and your favorite trial stories can become stories about 
direct-examination, but you have to prepare your expert 
and yourself to win the trial. Alright, the big meeting with 
your expert is tomorrow, and you don’t need any more 
metaphors. What you need are trial-proven strategies 
for preparing your expert to win the trial during direct 

examination. Well, here are ten rather unusual (read: 
totally counter-intuitive) questions you should ask your 
expert.  

1. How can we make this more complicated?   

Every lawyer is taught to “Keep It Simple Stupid.” In 
general, that’s good advice, and the acronym (“KISS”) 
is certainly easy to remember, but attorneys often 
forget the reason behind the rule and only present the 
simplest explanation or the simplest exhibit. Those 
attorneys can learn the hard way that, by intentionally 
“dumbing down” the material, you can unintentionally 
“dumb down” your expert and your argument. 

If you only keep it simple, you deprive the jury of the full 
body of evidence supporting your expert’s testimony, 
and the jury may give that testimony less weight. If you 
only keep it simple, you may fill jurors with a false sense 
of confidence regarding the material, and find yourself 
giving closing argument to a jury that thinks they know 
as much as your expert. Picture a juror saying “it’s not 
rocket science” because you didn’t show them the 
rocket or explain the science.

Every direct examination should start by presenting 
the most accurate and the most complicated analysis 
before offering the more simple and accessible 
explanation. In so doing, you serve notice to the jury: 
(a) your expert knows infinitely more about the issue 
than anyone in the courtroom; and (b) they should trust 
your expert’s conclusions.
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Every meeting should start by asking your expert how 
they would explain a concept or opinion at the most 
prestigious conference in their field. Select the perfect 
exhibit(s) to show to their most learned peers. Then 
and only then ask your expert to identify the best 
way to explain and demonstrate the same concept or 
opinion to college students or interns. Then and only 
then ask you expert to identify the best way to explain 
and demonstrate the same basic concept or opinion to 
a high school freshman. 

At trial, solicit all three explanations and present all 
three exhibits. Use the first explanation and exhibit to 
demonstrate your expert’s degree of understanding 
and experience (i.e., the “he’s smart” exhibit). Use the 
second explanation and exhibit to make the concept 
more accessible to the jury (i.e., the “that makes 
sense”) exhibit. Use the third explanation and exhibit 
to convince the jury your expert is correct.     

During the State v. Nugent manslaughter trial, we 

had the challenge of explaining to Winn parish jurors 
the path of electrical current during a drive-stun by 
a TASER® Conducted Electrical Weapon (“CEW”). 
Contrary to what the opposing expert said, the current 
only traveled between the two contact points (not all 
over the body like lightning), and the current did not 
travel below the layer of subcutaneous fat. While 
meeting with our expert in biolectricity, we learned the 
most accurate exhibit was an extremely complicated 
finite element model (Figure 1) that looked a lot like 
an atmospheric infrared image of earth and a little like 
the Death Star from the Star Wars movies. We also 
learned that the actual path of electrical current could be 
demonstrated by a simpler graphic (Figure 2) showing 
that the current took a direct path and did not penetrate 
below the layer of subcutaneous fat. But what was truly 
persuasive was our expert’s demonstrating the fact 
that the electrical current only travels between the two 
contact points by nonchalantly drive-stunning a metal 
soda can while holding the metal soda can (Figure 3). 

 

There is a significant difference between thinking your 
expert is correct, and knowing with 100% certainty your 
expert is correct. For me, the difference was my holding 
a metal can, pressing the TASER CEW against that 
metal can, and pulling the trigger. When I hesitated, I 
realized jurors also would doubt my expert’s testimony 
until they saw the same demonstration. So, at trial, 
after showing and explaining the two more complicated 
exhibits, I had the expert drive-stun the soda can while 
holding it. During the next break, the bailiff approached 
me and said, “I figured you were right for the past week, 
but I didn’t really get it until I saw that can.”  

There are an estimated 1,261,314 professional Disc 
Jockeys (“DJ”s) in the world, and it is perhaps time to 
transition from the “KISS” trial philosophy of the 1970s 
to a more modern “DJ KISS” trial philosophy of “Don’t 
Just Keep It Simple Stupid.”

2. Why are you just sitting there?

The days of listening to Abraham Lincoln and Stephen 
A. Douglas debate for three hours are long gone. Jurors 
have shorter attention spans and have become visual 
learners. They crave movement and they need visual 
reinforcement. So don’t ask your expert to describe the 
location of L5-S1 on the lumbar spine. Tell your expert 
to stand-up and point to it on a model of the lumbar 
spine or on an MRI or on your back (or all three). 

Make sure to practice your demonstrations with your 
expert. Don’t just warn your neurosurgeon that you 
“may” ask him to stand-up and point to the herniation 
on an MRI. Don’t just “agree” that your accident 
reconstruction expert will stand-up and draw the 
accident site for the jury. Tell your expert that you are 
a visual learner (which they will believe) and that you 
need your expert “show you” before the meeting ends. 
Never take the chance that you will blow-up the wrong 
image (i.e., axial instead of sagittal MRI view), that 
your expert’s drawing will omit a critical detail (like a 
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median), or that your expert’s hand-writing will look like 
a toddler’s.  

There is a difference between telling a jury that your 
witness is a good doctor and showing the jury that your 
witness is a good doctor. Don’t be satisfied telling the jury 
that your expert has been practicing for twenty years, 
let them see and hear what twenty years of experience 
looks like. If a finding from a physical examination 
is critical (i.e., finding of muscle spasm), have your 
orthopedic surgeon stand-up and demonstrate on you 
how they routinely administer cranial nerve exams. Let 
the jury see and hear how professional and second-
nature an examination is for your expert. If a field 
sobriety test is the key to the case, let the jury see and 
hear the officer administer one to you. If your expert 
analyzed a histology slide, let the jury see your witness 
“expertly” place a slide under a portable microscope, 
and hear your expert describe the steps involved in the 
analysis. Watching your witness do what your witness 
does every day reminds the jury that  your witness is 
an expert. Whenever possible, let the jury see your 
experts doing their job.

There is a reason why students love “show and tell.” 
Don’t be satisfied with having your expert explain what 
was tested, show them. During the 1999 (four counts of 
first degree murder) capital jury trial in State v. Whitten, 
No. 393-956, Criminal District Court, Parish of Orleans, 
we needed to prove that the defendant killed all four 
victims and lived with their dead bodies (daily forging 
checks in one victim’s name) until the smell and flies 
drove him out of the house. But, by the time the bodies 
were discovered, the bodies were so decomposed that 
the best way to date the time of death was the age 
of the maggots that covered them. During my direct 
examination of our expert in entomology, I had our 
expert explain how he calculated the gestational period 
and age of the collected maggots while the jurors 
passed around a clear container of maggots. That one 
exhibit drove home to the jury what our entomologist 
did every day, made the tragic deaths more real, and 
made certain that my direct examination never became 
an academic exercise. It kept our feet on the ground.

3. Who told you you’re funny?

You know that friend of yours who thinks he’s funny? 
How about that friend who thinks he knows everything?  
Or that friend who thinks he’s a lawyer? Well, you need 
to figure-out what type of witness your expert thinks he 

is, and whether he is right or wrong. This can be the 
hardest part of preparing your expert for trial and the 
most important.

One size does not fit all, and one personality does not fit 
all witnesses. Some experts are natural-born witnesses. 
They are sincere and engaging. The performance of 
other experts can be tweaked or polished during an 
hour meeting. But many expert witnesses will never 
remotely resemble what you picture when you think of 
a “good expert.” If you tell them to smile, their faces 
will contort in ways you cannot imagine. If you tell 
them to make eye contact with the jury, they will give 
someone on the jury a nightmare. If you tell them to be 
patient with opposing counsel, they will appear to be 
experiencing a seizure. So don’t. Don’t try to change 
them (because you can’t). Instead, use your meeting 
to discover their real personality. Help them become 
who they are and figure-out how to sell that to the jury.

In the 2006 (trucking accident) jury trial in Swain v. RLI 
Ins. Co., No. 05-0852 (E.D. La. 2006), we retained 
a brilliant expert in cardiology who was unbelievably 
patient and nice (truly grandfatherly) toward me during 
our practice direct examinations, but was a callous 
and impatient curmudgeon toward opposing counsel 
during his deposition. It was actually difficult to watch 
him bully opposing counsel with one-word answers, 
pained expressions, and openly hostile criticism of 
the questioning. I quickly realized that the jury would 
almost certainly dislike and be suspicious of his Jekyll-
and-Hyde routine, and I shared my concern with our 
expert. Our expert assured me that he would be folksy 
on the stand, and I assured him that he didn’t have that 
club in his bag. 

I made an executive decision. I asked our cardiologist 
to be equally abrupt with me and equally unforgiving 
of my questions. I assured him that nobody expected 
gray-haired cardiologists to suffer fools, and that 
I needed him to make an example of me (before he 
made an example of opposing counsel). Freed from 
having to pretend to be Mr. Nice-Guy, our cardiologist 
finally relaxed, answered our questions like they were 
being asked by lazy interns, and absolutely persuaded 
the jury the accident did not cause the plaintiff’s 
subsequent heart problems. His surliness emphasized 
that the claim had no merit. It was a reminder that math 
teachers don’t have to “sell” the idea that 2 + 2 = 4, 
and old math teachers have every right to get surly if 
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lawyers waste hours asking them to explain why 2 + 
2 ≠ 147. It was also a reminder that jurors like “real” 
people and do not trust salesmen or experts trying to 
sell themselves as something they’re not.  

4. What’s a good mistake I can make? 

There was a time when jurors held lawyers in the highest 
regard and happily deferred to the experts who testified 
at trial. Today, jurors are suspicious of lawyers and 
their hand-picked experts. They will distrust any direct 
examination that appears too well-choreographed. 
They are neither surprised nor impressed when they 
hear your expert answer “yes, that’s absolutely correct” 
for the first time - or for the fiftieth time. Which is why 
lawyers should stop soliciting that particular answer. 

The real challenge is to stop asking what we want to ask 
our expert, and start figuring-out what jurors want to ask 
our expert. We have to stop trying to make ourselves 
look good with our questions, and start focusing on the 
best way to teach jurors with our questions. Because, 
sometimes, the best way to teach jurors is for you to 
make the mistakes, and for the jury to listen as the 
expert explains everything to you.  

Every jury has a bias, prejudice, or misconception 
about some aspect of your trial (i.e., about a product, 
injury, diagnostic test, disease, etc.). When you 
identify that common misconception, don’t try to 
disabuse the jury of it with a single, condescending 
question (“what if someone actually thought” or “what if 
someone stood-up in opening statement and said…”). 
Most misconceptions are based on one or more true 
premises, facts or metaphors. Let the jury hear your 
expert agree with the truth of those premises, facts 
or metaphors. Then ask why, if that premise/basis/
metaphor is true, the common misconception isn’t also 
true. Let your expert correct you and explain it to you. 
Picture a juror who holds that misconception thinking 
“hey, I was thinking the same thing” while your expert is 
agreeing with the premises, and “oh, I see why that isn’t 
true” while your expert explains where you went wrong. 
Of course, that is easier said than done, and you have 
to be sincere in your curiosity and your questioning or 
the jury will recognize the whole line of questioning is 
staged.    

Yes, some attorneys will balk at this approach. They 
will never intentionally make a mistake during direct-
examination, and they would rather lose a trial than 

appear mortal. They would prefer to shine the light on 
themselves, and ask a series of questions designed to 
show the jury they have been “right all along” or that 
they “know everything about this issue.” Which is hubris 
and hysterical. When you call an expert to the stand for 
direct-examination, you are asking the jurors to trust 
and defer to the expert answering the questions, not 
to trust and defer to the attorney asking the questions. 
Shine the light on your expert, and give your expert the 
chance to teach the jury and win the trial.

Toward that end, ask your expert to identify common 
mistakes and figure-out the wrong way to ask 
certain questions. Then make those mistakes and 
ask those questions the wrong way. Instead of a 
well-choreographed dance, treat the jury to a real 
conversation. 

Before the Nugent trial, I met with our bioelectrician. 
Every time I asked a leading question, and he answered 
“yes”, I got the distinct impression that he was thinking 
“close enough for government work.” In contrast, 
whenever he corrected me, I found him engaging, 
sincere, and professorial. 

On the eve of his direct examination, I made another 
executive decision. I told him to listen carefully to every 
question I asked during my direct-examination, and to 
correct me every time I said anything incorrect – no 
matter how insignificant the correction. During his 
direct examination, our bioelectrician took that advice 
to heart and repeatedly corrected me. The jury quickly 
realized he was not going to agree with anything he 
did not consider 100% accurate. Our wrestling match 
actually prompted laughter and resulted in the following 
exchanges:   

Q. … I’ve shown a couple of witnesses this diagram, 
which shows the TASER X26 being applied to the 
chest of a person.  Does this – Is this a diagram that 
you have seen before?

A. I have.

Q. Do you believe it to be accurate?

A. It is.

Q. … it shows the location of the two prongs on 
the chest of a person… This would be looking down 
like this at [the] person if we were to literally take a, 
uh, slice, one slice out like this and then we were to 
rotate it.  That’s what it would look like?
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A. Yes. Your –

Q. Looking down?

A. Your diagram is [being held] a little low. You 
want to be a little higher, become more, uh, pectoral 
muscle there and a little more of the heart.

Q. Okay. I didn’t hold it at the right height, but it’s a 
slice –

A.  Yes.1

* * *

Q. And the taser the amount of energy is one tenth 
of one joule. Is that right?

A. That’s correct.

Q.  So if we’re – If you heard the expression, that 
the dose is the poison, --

A. I’ve heard that expression.

Q. … if you say well, one Tylenol is not poisonous 
but if you were to have two hundred Tylenols, that 
could be poisonous?

A. Actually about fifteen will kill you.

Q. Right. Now, I – But I – Okay. But we’re – 

COURT REPORTER NOTE:

 Laughter in the courtroom

A. And that’s if you’re not alcoholic.

Q. I’m gonna lose this battle. I’m gonna try. All right.  
Work with me. You’re my witness.  All right?

COURT REPORTER NOTE:

 Laughter in the courtroom

Q. All right. I’ve been waiting how long to call a 
witness?2

* * *

Q. So, you can say, “well, [can] Tylenol kill you.” 
Well, yes. If you take two thousand Tylenol.  But did 
Tylenol kill a patient? You would want to look at the 

1  State v. Nugent, Trial Transcript, Day 5 (10/27/10), p. 33, line 30 to p. 34, line 18.

2  State v. Nugent, Trial Transcript, Day 5, (10/27/10), p. 30, line 24 to p. 31, line 12.

actual Tylenol that the patient took?

A. That’s correct.

Q. The same is true for electrical current.  The 
question of whether electrical current can kill you 
has been decided. Right? I mean we know from 
lightning whether electrical current can be delivered 
to the heart. We know from defibrillators. Is that 
true?

A. Yes and may I correct something?

Q. Please.

A. It’s not fifteen Tylenol. Fifteen grams of Tylenol 
which will be thirty extra strength –

Q. Please.

A. --- would be lethal.

Q. Please stay with me. All right?3

This approach had the intended effect of emphasizing 
that my expert knew the subject better than anyone 
in the courtroom and should be trusted.  It also had 
the unintended consequence of forcing me to be more 
exact in my questioning.  

5. What are they right about?

Experts often charge exorbitant fees for an attorney 
meeting, and experts sometimes can’t spare a lot of 
time – even for the attorneys who retained them. The 
need to “cut to the chase” can pressure an attorney into 
only asking what the other side is wrong about when 
every attorney needs to know what the other side is 
right about.

The most important documents to bring to your meeting 
are their expert’s report and deposition testimony. 
Show your expert everything their expert said and find 
out what premises, assumptions, calculations, and 
opinions are 100% accurate and complete. That is your 
real starting point because that is what jurors want to 
hear first. They want you to tell them specifically where 
the two roads diverge in the yellow wood before you 
ask them to choose a road (to travel by). If you don’t tell 
them, they may try to figure it out for themselves during 
jury deliberations. You don’t want that.       

6. How can we make their case better?

3  State v. Nugent, Trial Transcript, Day 5 (10/27/10), p. 31, line 23 to p. 32, line 7.
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In most cases, jurors lack the experience needed 
to recognize “on a scale of 1 to 10” where a claim, 
defense, argument, or injury ranks. The best way to 
teach them is to show them what a better claim would 
be and what a more severe injury would have been. In 
a traumatic brain injury trial, your expert can respond 
to “gloom and doom” testimony about a subdural 
hematoma by explaining more severe injuries (that did 
not happen) like those involving mass effect, midline 
shift, or herniation. In a slip and fall case, your expert 
can attack the defendant’s argument that the lighting 
was “reasonable” by discussing much better forms 
of lighting. Teach the jury what a much better claim/
defense would have been, and the jury will learn why 
the current claim/defense is inadequate or untenable. 

That trial strategy starts during the meeting with your 
expert. When you meet with your expert, find out what 
facts or circumstances would have made the plaintiff’s 
case (or a defendant’s defense) much better. Ask 
whether your case is a “textbook” example of whatever 
your expert is describing, and (if possible) have them 
show you the textbook.

During the Nugent manslaughter trial, I met with the 
forensic pathologist who performed the autopsy, 
concluded the cause of death was sickle cell sudden 
death, and classified the manner of death as an accident 
(not a homicide). When I asked him why he concluded 
the blood cells started sickling prior to the death, the 
doctor grabbed a textbook off his shelf, showed me a 
photograph of pre-mortem sickling, and told me the 
autopsy slides were identical. At trial, I had him show 
the jury the actual textbook, read the specific passages 
about “classic signs” of pre-mortem sickling, and show 
the jury the photographs. When he was finished, he 
agreed that the deceased’s autopsy was a “textbook 
example” of sickle cell sudden death.

The reverse is also true. Always ask your expert to 
show you what a “textbook” example looks like. Picture 
your expert showing “textbook” cervical MRI images of 
acute trauma, and physically pointing to edema. Now 
picture your expert showing the plaintiff’s cervical MRI 
image, and physically pointing-out where there is no 
edema. Prove that the present case is not a “textbook” 
case and you are half-way home.

7. What’s he/she got that you ain’t got? 

Your witnesses may be experts, but they are not experts 

in preparing a curriculum vitae (“CV”). Yes, before your 
meeting, you should dissect your witnesses’ CV and 
prepare questions to ask before you tender them as 
an expert. That is always a good starting point. But 
remember to also ask your witness if any additional 
positions, awards, honors, organizations, articles, 
lectures, or specific (similar) cases “would help jurors” 
understand what weight to give their testimony. 

It is equally important to bring a copy of their expert’s 
CV to your meeting with your expert. Hand your 
expert a copy of their expert’s CV, and find out what 
qualifications and experiences your expert has that 
their expert doesn’t. Ask your expert: “What is their 
expert’s CV missing?”

Nothing is more effective during a jury trial than filling-
out a chart comparing your expert’s qualifications with 
theirs. Days later, jurors may not recall what each row 
addressed, but they will remember seeing a column 
of “yes” for your expert, and seeing a column of “no” 
for theirs. If you want that visual seared into a juror’s 
mind, you have to bring a draft chart to your meeting, 
roll-up your sleeves, verify that you can write “yes” on 
every row of your expert’s column. And, preferably, 
you should bring that same chart to your deposition of 
their expert and get them to say “no” to the exact same 
questions.   

During the 2015 (wrongful death) jury trial in Ricks 
v. City of Alexandria, et al, No. 12-CV-0349, USDC, 
Western District, LA (Alexandria), plaintiff hired a 
cardiac electrophysiologist who, during his deposition, 
made a number of startling admissions regarding 
his lack of knowledge and experience before he was 
hired. At trial, during cross-examination, I showed the 
jury a chart and made the jury watch me write “no” in 
nine of eleven rows for the plaintiff’s expert. The two 
times their expert answered “yes” (despite saying “no” 
during his deposition) required him to exaggerate his 
experience. The jury actually heard their expert insist 
he technically “researched” the product (prior to his 
being hired) when, while casually reading a journal, he 
read something about the product in an article. Which 
is like saying you’re an expert and you’ve researched 
post-traumatic stress disorder because you read 
American Sniper.

Fortunately, the Ricks trial ended with a directed verdict 
for the defense, and we never had to call our expert. 
But, if the trial had continued, the jury would have 
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watched me write “yes” in every row of our expert’s 
column during direct-examination, and the completed 
chart would have looked like this (Figure 1). 

During closing argument, we would have shown the 
chart again and suggested that our expert’s opinion 
was objectively entitled to greater weight than a doctor 
who read an article and saw the product once.

8. What do you do all day?

Make sure the jury sees the big picture. Jurors often 
define who a person is by what they do. Remember 
to ask your expert to tell you what a “typical day” or 
“typical week” is like in their practice. 

During the Nugent manslaughter trial, we decided 
to tender one witness as an expert “in the field of 
emergency medicine” and “on the physiological 
effects electronic control devices on the human body.” 
Because our expert had conducted so many studies 
and published so many articles on the same product, 
we were concerned the jury would get the impression 
he was a “lab geek” or (worse) a “hired gun” who worked 
for the manufacturer of the product he researched and 
tested. To make sure the jury saw the big picture, we 
elicited the following testimony about a typical week in 

his life:

Q. If you would, please tell the jurors about your 
actual practice, what you do in the course of a week?

A. Several things.  I wear many hats. Uh, in the 
course of a week I spend approximately twenty-four 
to twenty-five hours actually taking care of patients 
in the emergency department. I probably spend 
twenty to twenty-five hours, uh, doing what’s called 
EMS, medical direction. So, I provide, administrative 
and medical director services to some of the law 
enforcement and, uh, fire department paramedic 
programs that are around our area, and I spend an 
additional twenty to twenty-five hours on research 
activities. So, my typical work week is about seventy 
hours or so.

Our expert’s answer did not sound rehearsed, and 
his description of his typical work week emphasized 
he was neither a “lab geek” nor a “hired gun.” We 
interviewed some of the jurors after they found our 
client not guilty of manslaughter. It was clear that those 
jurors realized our expert was a hard-working doctor 
who helped people every day, and that they gave his 
testimony great weight.

If a jury doesn’t hear about your expert’s practice, they 
may assume the worst. During the 2009 (paralysis) 
jury trial in Craige v. Grundmann, No. 06-12739, Civil 
District Court, Parish of Orleans, LA, we were faced 
with a classic battle of experts. Plaintiff’s neurosurgeon 
testified that the plaintiff’s paralysis was caused by 
trauma, and our neurosurgeon was going to testify 
that the real cause was (unrelated) transverse myelitis. 
During direct examination, Plaintiff’s counsel failed to 
ask their expert about a typical day; and, during our 
cross-examination, we established that their expert did 
a lot of work for local plaintiff attorneys. 

In contrast, during our direct examination, we made 
certain to ask our neurosurgeon to describe a typical 
day. The jury heard about his seeing patients, 
performing surgery, and preparing to present at an 
international conference. The compare/contrast was 
incredibly effective. Despite a very sympathetic (and 
paralyzed) plaintiff, the trial resulted in hung verdict 
(7-5) with the split jury unable to answer the very first 
question on the jury interrogatory: did the accident 
cause any injury?

Of course, what’s good for the goose is good for 
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the gander.  You should expect opposing counsel to 
prepare the same type of chart, and you should ask 
your expert: “What’s their expert got, that you ain’t 
got?” Hopefully, your expert’s answer will be “nothing.” 
But, if there are significant differences in qualifications, 
you will at least have time to discuss those differences 
with your expert and to prepare a response. 

9. What are you really an expert in?

Make sure your expert agrees with the exact wording 
of every field in which you intend to tender your witness 
as an expert. Your expert will always be the best judge 
of whether the field is too broad or too narrow. 

Avoid tendering an expert as an expert in doing 
something. There is a difference between tendering 
your witness as an expert “in the field of cardiology” 
and “in open heart surgery”; between tendering your 
witness as an expert “in the field of economics” and “in 
calculating present value of future medical expenses”; 
and between tendering your witness as an expert “in the 
field of human factors” and “in analyzing the rise and 
run of stairs.” Know whether courts in your jurisdiction 
have allowed experts in your witness’ field to offer 
the type of opinions you will ultimately seek. If so, get 
the court to accept your witness in that field and then 
establish your witness’ experience performing open 
heart surgery, calculating present value, or analyzing 
the rise and run of stairs. 

Broader is not better. During a 1998 hearing challenging 
the constitutionality of a Louisiana criminal statute, 
a local Law Clinic student tendered his witness as 
an expert in the field of theology (the study of God). 
Because he tendered the witness as an expert in the 
entire field of theology, the court allowed me to conduct 
almost unlimited voir dire on the tender. I was allowed 
to question the witness regarding every religion 
(from Judaism to Islam), any theological work (from 
Plato’s Timaeus to Hegel’s Phenomenology of the 
Spirit), and any theological concept (from Aristotle’s 
Unmoved Mover to Cartesian Metaphysics). After 
repeatedly admitting his ignorance, the demoralized 
witness could not answer my final question: “which 
Apostle replaced Judas?” Judge Calvin Johnson, who 
attended an annual silent retreat, knew the answer and 
promptly ruled that the witness was only an expert as 
to the specific tenets of his specific faith for his specific 
church. By tendering too broadly, the student rendered 
the testimony meaningless.  

10. What do you have to say for yourself?

Do not meet with your experts until you’ve researched 
your experts like you were going to cross-examine 
them at trial. Your experts may not know their skeletons 
are “out there” on the internet or in published opinions.  
They may not fully understand how those skeletons 
could negatively affect the way jurors listen to their 
testimony. And they may be (unwisely) expecting you 
to object and the court to sustain your objection. Always 
show your expert what you found, and find out what 
your expert would want you to ask about that issue 
(during direct or redirect) and how your expert wants 
you to ask.

Yes, it can be difficult to walk the line between 
“preparing” your expert and “scaring” your expert 
into not wanting to testify at trial. Never play Devil’s 
Advocate so aggressively that you anger or alienate 
your expert during your meeting. Always approach 
the issue as if you are simply trying to make sure your 
expert’s “side of the story” comes out at trial.   

During the 2005 (negligent security) jury trial in Pyles 
v. Weaver: No. 2001-15258, Civil District Court, Parish 
of Orleans, LA, we represented a gentleman’s club 
on Bourbon Street which was being sued by a former 
entertainer for having inadequate security the night a 
patron threw a glass at her. Plaintiff sustained dental 
injuries, and additionally claimed a cervical injury and 
permanent brain damage. The night before I called 
our security expert to the stand, I checked “one more 
time” to make sure there were no negative published 
opinions about our security expert. I ran a search and 
discovered that the Court of Appeals had just published 
an opinion in his personal lawsuit against a former 
employer in which our security expert claimed that he 
sustained… wait for it… permanent brain damage. 
Fortunately, we had time to meet with our (allegedly 
brain damaged) expert, and decide whether to discuss 
his lawsuit during direct examination or address it 
during redirect.

Four years later, during the 2009 (excessive force) 
judge trial in Octave v. Sheriff Willie Martin, Jr., No. 
28753, 23rd JDC, Parish of St. James, LA, the plaintiff 
retained the same security expert. Incredibly, during 
his examination, plaintiff’s counsel failed to ask the 
expert about his personal “brain damage” lawsuit. So, 
during my cross-examination, I challenged the expert’s 
rather selective memory about the officer’s testimony 
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by asking (now paraphrasing): “Well, you’ve told us 
what you remember about the officers’ testimony; 
but, in fairness to you, you do have permanent brain 
damage.” Needless to say, opposing counsel came out 
of his seat like he was shot out of a canon. He objected 
that I was insulting his expert and all-but demanded 
my immediate disbarment. The court calmly read the 
published opinion and overruled the objection. After my 
cross-examination, plaintiff rested and the court calmly 
granted our clients a directed verdict.   

Make sure your expert knows when, what, and why you 
are going to be asking him direct examination questions 
about his skeletons to steal opposing counsel’s thunder. 
Never raise an issue with an opposing expert before 
you know what your expert would say about that issue, 
and never surprise your expert with “stealing thunder” 
questions.         

Before the 2015 (personal injury) Crayton v. Campbell, 
et al, No. 704421, 24th JDC, Parish of Jefferson, 
LA, we realized the plaintiff’s neurosurgeon and the 
defense neurosurgeon had both omitted from their 
expert reports any mention of the edema (swelling) in 
a lumbar MRI taken one year after the car accident -- 
even though that edema was critical evidence of recent 
trauma. When we met with our expert, we showed him 
the MRI film, selected specific views to enlarge for 
the jury, and practiced direct examination questions 
about the extensive degenerative changes seen in the 
MRI. We also asked him about the significance of the 
edema, and explained why and when we would ask 
him one question to “steal their thunder” (i.e., “Mr. Glas 
criticized our expert for not mentioning the edema, so 
why didn’t you mention the edema in your report?”). 
Only after hearing his perfectly reasonable answer, 
did we decide to raise the issue during our cross-
examination of their expert.
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1. Introduction

Beginning the day a new case comes through the 
door and continuing throughout discovery, top trial 
attorneys always think about how the evidence will 
play out before a judge or jury at trial.  This should be 
no different with respect to deposition testimony.  The 
most common uses of deposition testimony at trial are 
(a) to impeach a witness on the stand and (b) when the 
deponent is “unavailable” to testify, typically because 
he or she is located more than 100 miles from the 
federal courthouse, the deponent’s testimony can be 
used in either party’s case-in-chief. But the law on the 
affirmative use of depositions at trial is more nuanced.  

For example, what happens if the opposing party lists a 
deponent on their trial witness list who lives more than 
100 miles from the courthouse?  Can you nevertheless 
use their deposition testimony in your case-in-chief, or 
do you have to call them adversely or cross-examine 
them live? Sometimes presenting the deposition itself 
(especially if videotaped) may be a more effective way 
of convincing the jury. However, courts often hold that 
if the opposing party brings the witness to trial, the 
deposition many not be used as affirmative evidence.  

Similarly, many attorneys know that the deposition of 
an officer, director or 30(b)(6) witness may be used 
by an adverse party for any purpose, regardless of 
whether the deponent is present at trial. What is less 

known, however, is that the deposition of an adversary’s 
“managing agent” can also be used, and courts broadly 
construe this definition.

It is critical for counsel to inform themselves of these 
nuances and think through if and how a deposition 
may later be used at trial before taking or defending a 
deposition.  

2. The Federal Rules of Civil Procedure 

Federal Rule of Civil Procedure 32 (a)(1) provides:

At a hearing or trial, all or part of a deposition may 
be used against a party on these conditions:

(A) the party was present or represented at the 
taking of the deposition or had reasonable notice 
of it;

(B) it is used to the extent it would be admissible 
under the Federal Rules of Evidence if the 
deponent were present and testifying; and

(C) the use is allowed by Rule 32(a)(2) through 
(8).

The most relevant parts of Rule 32(a) then read:

(2) Impeachment and Other Uses.  Any party may 
use a deposition to contradict or impeach the 
testimony given by the deponent as a witness, or 
for any other purpose allowed by the Federal Rules 
of Evidence.

(3) Deposition of a Party, Agent or Designee.  
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An adverse party may use for any purpose the 
deposition of a party or anyone who, when deposed, 
was the party’s officer, director, managing agent, or 
designee under Rule 30(b)(6) or 31(a)(4).

(4) Unavailable Witness.  A party may use for any 
purpose the deposition of a witness, whether or not 
a party, if the court finds:

(A) that the witness is dead;

(B) that the witness is more than 100 miles from 
the place of hearing or trial or is outside the 
United States, unless it appears that the witness’s 
absence was procured by the party offering the 
deposition;

(C) that the witness cannot attend or testify 
because of age, illness, infirmity or imprisonment;

(D) that the party offering the deposition could not 
procure the witness’s attendance by subpoena; or

(E) on motion and notice, that exceptional 
circumstances make it desirable – in the interest 
of justice and with due regard to the importance 
of live testimony in open court – to permit the 
deposition to be used.

3. Who is Unavailable – The Distant Witness 

The deposition of a witness who is located more than 
100 miles from the courthouse is ordinarily admissible 
at trial under Rule 32(a)(4)(B).  If a party wants to use 
the deposition testimony of an unavailable witness in its 
case-in-chief, it can. This especially might be desirable 
if it is a non-friendly witness, their testimony helps 
establish an element of your claim or defense and they 
came across poorly in their deposition (particularly in 
the case of videotaped depositions).  Perhaps opposing 
counsel has recognized this and offers to make the 
witness available to testify at trial.  Can you still use the 
witness’s deposition testimony affirmatively? 

A strict reading of the Rule arguably would not prohibit 
you from doing so.  However, many courts hold that 
unavailability is determined at the time the deposition 
is offered – i.e. at trial – and therefore, when a witness 
is present at trial, live testimony must be used in lieu 
of deposition testimony.  See Kay v. United of Omaha 
Life Ins. Co., 562 F. App’x 380, 383-6 (6th Cir. 2014) 
(the district court abused its discretion when it allowed 
deposition testimony to be used despite the witness 
being present in the court room); Hartman v. United 

States, 538 F.2d 1336, 1345 (8th Cir. 1976) (the 100–
mile exception is determined at the time the deposition 
is offered); Mazloum v. D.C. Metro. Police Dep’t, 248 
F.R.D. 725, 727 (D.D.C. 2008) (“Simply put, it is the 
fact that a witness will actually be present at the trial 
that renders him or her ‘available,’ and thus outside the 
scope of Rule 32(a)(4)(B), not the fact that the witness 
could be compelled to appear via subpoena…); Estate 
of Thompson v. Kawasaki Heavy Indus., Ltd., 291 F.R.D. 
297, 312 (N.D. Iowa 2013) (if a party guarantees an 
otherwise “unavailable” witness will be present at trial 
to testify, and the witness appears at trial when called 
to testify, the opposing party cannot use deposition 
testimony in lieu of a live examination under Rule 32(a)
(4)(B); however, it would be premature to rule on the 
affirmative use of deposition testimony until the day of 
trial, because only then will the court know if the witness 
is present); Young & Assocs. Public Relations, L.L.C., 
v. Delta Air Lines, Inc., 216 F.R.D. 521, 524 (D.Utah 
2003) (if certain witnesses “are made available as has 
been agreed for examination [at trial], the Court will 
not allow deposition testimony in lieu of live testimony, 
even though at the time of ... trial the witness resides or 
is located at a greater distance than 100 miles.”) 

4. Managing Agents of Adverse Parties

If the witness is associated with an adverse party, 
Rule 32(a)(3) must be consulted.  It allows affirmative 
use of the deposition testimony of an adverse party’s 
officer, director or 30(b)(6) designee, regardless of 
whether they are available to testify live.  Coughlin v. 
Capitol Cement Co., 571 F.2d 290, 308 (5th Cir. 1978) 
(“As stated, the Rule permits a party to introduce the 
deposition of an adversary as part of his substantive 
proof regardless of the adversary’s availability to 
testify at trial.”); Pingatore v.  Montgomery Ward & Co., 
419 F.2d 1138, 1142 (6th Cir. 1969) (adverse party’s 
deposition may be used for any purpose “even though 
the party was present at the trial and testified orally”).  

But the Rule also allows affirmative use of the deposition 
testimony of an adverse party’s “managing agent.”  
Although this definition is sometimes overlooked, how 
courts interpret the “managing agent” definition may 
provide a tool to affirmatively use the testimony of an 
adverse party’s employees. 

The Federal Rules of Civil Procedure nowhere define 
the term “managing agent.”  However, most courts 
have settled on a three-pronged test that considers the 
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following central questions: 

1) Did the corporation invest the person with discretion 
to exercise his/her judgment, as opposed to a common 
employee that only takes orders and has no discretion;

2) Could the employee be depended upon to carry 
out the employer’s directions to give testimony if the 
employer is in litigation; and

3) Could the person be expected to identify him/herself 
with the interests of the corporation rather than those 
of the other party?  

Reed Paper Co. v. Proctor & Gamble Distrib. Co., 144 
F.R.D. 2,4 (D. Me. 1992); Young & Associates Pub. 
Relations, L.L.C. v. Delta Air Lines, Inc., 216 F.R.D. 
521, 523 (D. Utah 2003).  With slight variations, courts 
have defined “managing agent” similarly in the context 
of other Federal Rules. See, e.g., Brandon v. Art Ctr. 
Hosp. (Osteopathic), 366 F.2d 369, 372 (6th Cir. 1966) 
(same test used to define managing agent); John B. 
v. Goetz, 879 F. Supp. 2d 787, 858 (M.D. Tenn. 2010) 
(discussing various uses of the term in the Rules and 
noting the “managing agent” test focuses on whether 
the person possesses autonomy and discretion and 
on whether his/her interests are fully aligned with 
those of the principal); Atmosphere Hospitality Mgmt., 
LLC v. Curtullo, No. 5:13-CV-05040-KES, 2015 WL 
136120, at *9, 13-14 (D.S.D. Jan. 9, 2015) (analyzing 
whether deposition notice was sufficient and stating 
“[t]he question of who is a managing agent is highly 
fact-specific and so it is to be answered ‘pragmatically’ 
on an ‘ad hoc’ basis…[e]ven lower-level employees 
may qualify as managing agents for purposes of the 
rules of discovery where those employees’ ‘duties and 
activities are closely linked with the events giving rise 
to the lawsuit.’”)  

On the other hand, employees with no general power 
to exercise judgment or discretion, and/or whose 
work is largely routine, are not considered “managing 
agents.”  Colonial Capital Co. v. General Motors Corp., 
29 F.R.D. 514, 515 (D. Conn. 1961) (secretaries and 
stenographers are not managing agents); Seaboard 
Coastline R. Co. v. Hughes, 521 S.W.2d 558, 562 
(Tenn. 1975) (railroad conductor is not a managing 
agent). 

Whether witnesses fall within the category of 
“managing agent” requires a determination of what the 

employee actually did, rather than what title or position 
he or she held.  Young & Associates Pub. Relations, 
L.L.C. v. Delta Air Lines, Inc., 216 F.R.D. 521, 523 (D. 
Utah 2003).  Accordingly, attorneys should review the 
relevant caselaw in their jurisdiction and see whether 
an adverse party witness might qualify as a “managing 
agent.” 

Relatedly, attorneys should also not forget Federal Rule 
of Evidence 801(d)(2)(D), which makes the statement 
of an agent or employee of a party opponent admissible 
against the party opponent if the statement was on a 
matter within the scope of the employment or agency 
relationship and made while that relationship existed.  
Some courts have held that Rule 801(d)(2)(D) may 
provide an independent method to admit deposition 
testimony, even if Rule 32’s requirements are not 
met and the deponent testified live. See In re Hayes 
Lemmerz Int’l, Inc., 340 B.R. 461, 468-69 (Bankr. D. 
Del. 2006) (discussing cases and holding that “Rule 32 
is not the exclusive means by which depositions can 
be admitted and [] Rule 801(d)(2)(D) is an independent 
basis for admissibility. The testimony relates to areas 
covered by the deponents’ employment and therefore 
is admissible under Rule 801(d)(2)(D).”) But not all 
courts are in agreement.  See Kolb v. Suffolk Cnty., 109 
F.R.D. 125, 126-28 (E.D.N.Y. 1985) (comparing the 
interplay between Rule 32 and the Rules of Evidence 
and holding that the conditions in Rule 32(a) must 
exist before deposition testimony can be used at trial 
and otherwise noting that even if Rule 801 provided 
an independent basis for admission, Rule 801 is rarely 
used to admit whole depositions of witnesses who 
could appear at trial).  Accordingly, counsel should 
consult the authority in their jurisdiction.   

5. Use of a Party’s Own Deposition

While the Federal Rules specify that only an adverse 
party may use the deposition of an officer, director, 
30(b)(6) designee or managing agent, the rules for 
an unavailable witness are not limited to use by 
an adversary.  As long as the offering party has not 
procured the witness’ absence, any party may use 
the witness’s deposition. Fed. R. Civ. P. 32(a)(4); see 
also A.H. ex rel. Hadjih v. Evenflo Co., 579 F. App’x 
649, 656 (10th Cir. 2014) (affirming decision to allow 
corporate defendant to introduce deposition testimony 
of its former employee even though the court found 
the defendant could have brought the witness to trial 
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if it wanted, and holding “there is a difference between 
procuring a witness’s absence and electing not to 
procure his attendance”); Carey v. Bahama Cruise 
Lines, 864 F.2d 201, 204 (1st Cir.1988) (“Under the 
case law interpreting Rule 32, the mere fact that the 
deponents are employed by the defendant and that 
there is an identity of interest between the deponents 
and their employer is not enough to trigger exclusion 
because ‘procuring absence and doing nothing to 
facilitate presence are quite different things.’”); Ginther 
v. Sea Support Servs. L.L.C., No. CIV.A. 00-2928, 
2002 WL 1213601, at *2 (E.D. La. June 4, 2002) (“The 
weight of the cases … tends to allow the introduction 
deposition testimony in lieu of a live appearance, when 
the witness is over 100 miles from the courthouse, so 
long as the absence of the witness was not procured by 
the party offering the deposition.”); Houser v. Snap–On 
Tools, Co., 202 F. Supp. 181 (D. Md. 1962) (corporate 
party can introduce depositions of its officers when they 
were more than 100 miles away from the courthouse, 
so long as it took no active steps to keep the deponents 
from the courtroom). 

Some lawyers erroneously believe they cannot offer the 
deposition of their own client (or the client’s employees) 
because their statements are hearsay.  Although it is 
true your client’s statements offered by your adversary 
are non-hearsay party opponent admissions (Fed. 
R. Evid. 801(d)(2)), the same deposition testimony if 
offered by you also is not hearsay if the deposition falls 
within Rule 32.  This is because Rule 32 is itself an 
exception to the hearsay rules.  See Fed. R. Evid. 802 
and 1972 Advisory Committee Notes (noting that Fed. 
R. Civ. P. 32 is an exception to the hearsay rule); see 
also Ueland v. United States, 291 F.3d 993, 996 (7th 
Cir. 2002) (“Rule 32(a), as a freestanding exception to 
the hearsay rule, is one of the ‘other rules’ to which 
Fed.R.Evid. 802 refers. Evidence authorized by Rule 
32(a) cannot be excluded as hearsay, unless it would 
be inadmissible even if delivered in court.”)

6. Preservation of Objections 

Rule 32 also governs the preservation of objections 
to deposition questions and witnesses. Objections 
are not waived to a deponent’s competence, or to the 
competence, relevance, or materiality of testimony by 
a failure to make the objection before or during the 
deposition, unless the ground for it might have been 
corrected at that time.  Fed. R. Civ. P. 32(d)(3)(A).

Objections are waived as to an error or irregularity at a 
deposition if it:

• Relates to the manner of taking the deposition, the 
form of a question or answer, the oath or affirmation, 
a party’s conduct, or other matters that might have 
been corrected at that time, and

• Is not timely made during the deposition.

Fed. R. Civ. P. 32(d)(3)(B).

Thus, even for an unavailable witness whose deposition 
is used at trial, objections that do not pertain to the 
form of the question, the oath, or another matter can 
still be made to the trial judge.  Typically, objections are 
made once the parties have designated the portions of 
the deposition they intended to be use at trial.  Rulings 
may not be forthcoming, however, until the time of the 
pre-trial conference (which may be just a few days prior 
to trial, depending upon the judge).

7. Concluding Practice Pointers

Although courts have a preference for live testimony, 
there are a variety of ways attorneys may affirmatively 
use deposition testimony.  Counsel must consider the 
various ways deposition testimony may later be used 
at trial when preparing to take or defend a deposition.  
In preparing for the deposition, consult Rule 32 and the 
relevant caselaw and answer these initial questions:

• Is the deponent more than 100 miles from the 
courthouse, or otherwise “unavailable”?  If so, his/
her deposition potentially may be used by either 
party as affirmative proof at trial.

• Is the deponent, even though not an officer, 
director or Rule 30(b)(6) designee, nevertheless a 
managing agent of a party?  If so, that deposition 
may be able to be used for affirmative proof by 
adverse counsel.

• If the deponent is your client, did the deponent come 
across poorly in the deposition?  If the deponent is 
not a managing agent, officer, director or 30(b)(6) 
witness, consider bringing him/her to trial to testify 
live to decrease the likelihood that your opponent 
may affirmatively use their deposition testimony.

• Videotape deposition testimony if possible; later, if 
you want (and can) use the testimony at trial, it will 
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be more effective and engaging than reading a cold 
transcript. 

• If you have employees (or former employees) who 
are not officers, directors, corporate designees 

or managing agents, and who reside far from the 
courthouse, consider deposing them if you later 
think you might want their testimony but do not 
want to or cannot bring them to trial.
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FED. R. EVID. 201: JUDICIAL NOTICE OF 
ADJUDICATIVE FACTS

(a) Scope. This rule governs judicial notice of an 
adjudicative fact only, not a legislative fact.

(b) Kinds of Facts That May Be Judicially Noticed. The 
court may judicially notice a fact that is not subject to 
reasonable dispute because it:

(1) is generally known within the trial court’s territorial 
jurisdiction; or

(2) can be accurately and readily determined from 
sources whose accuracy cannot reasonably be 
questioned.

(c) Taking Notice. The court:

(1) may take judicial notice on its own; or

(2) must take judicial notice if a party requests it and 
the court is supplied with the necessary information.

(d) Timing. The court may take judicial notice at any 
stage of the proceeding.

(e) Opportunity to Be Heard. On timely request, a party 
is entitled to be heard on the propriety of taking judicial 
notice and the nature of the fact to be noticed. If the 
court takes judicial notice before notifying a party, the 

party, on request, is still entitled to be heard.

(f) Instructing the Jury. In a civil case, the court must 
instruct the jury to accept the noticed fact as conclusive. 
In a criminal case, the court must instruct the jury that it 
may or may not accept the noticed fact as conclusive.

I. In General

• Adjudicative facts are “simply the facts of the 
particular case.” Teamsters Local 617 Pension & 
Welfare Funds v. Apollo Grp., Inc., 633 F. Supp. 2d 
763, 776 (D. Ariz. 2009) judgment vacated in part 
on reconsideration, 690 F. Supp. 2d 959 (D. Ariz. 
2010).

• Courts exercise caution in determining that a fact 
is “beyond controversy” before admitting evidence 
under Rule 201. Wright v. Brooke Grp. Ltd., 114 F. 
Supp. 2d 797, 816 (N.D. Iowa 2000).

• Indisputability is a prerequisite. Myers Investigative 
& Sec. Servs., Inc. v. United States, 47 Fed. Cl. 
288, 297 (2000).

• Rule 201 “obviate[s] the need for formal fact-finding 
as to certain facts that are undisputed and easily 
verified.” Walker v. Woodford, 454 F. Supp. 2d 
1007, 1022 (S.D. Cal. 2006), aff’d in part, 393 Fed. 
Appx. 513 (9th Cir. 2010).

• Evidence that is irrelevant will not be judicially 
noticed. Walker v. Woodford, 454 F. Supp. 2d 1007, 
1022 (S.D. Cal. 2006), aff’d in part, 393 Fed. Appx. 
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513 (9th Cir. 2010).

• Even if evidence is judicially noticed, the truth of its 
contents may not be. Werner v. Werner, 267 F.3d 
288, 295 (3d Cir. 2001) (meeting minutes); In re 
Avista Corp. Sec. Litig., 415 F. Supp. 2d 1214, 1217 
(E.D. Wash. 2005) (proceedings of a government 
agency).

II. Facts That Are “Generally Known”

• The method for canning baked beans in New 
England. Friend v. Burnham & Morrill Co., 55 F.2d 
150, 151–52 (1st Cir. 1932).

• Bingo is largely a senior citizen pastime. Seminole 
Tribe of Fla. v. Butterworth, 491 F. Supp. 1015, 
1019 (S.D. Fla. 1980), aff’d, 658 F.2d 310 (5th Cir. 
1981).

• Credit cards play vital role in modern American 
society. First Nat’l Bank of S.C. v. United States, 
413 F. Supp. 1107, 1110 (D.S.C. 1976), aff’d, 558 
F.2d 721 (4th Cir.1977).

• Most establishments that sell beer also sell tobacco 
products. Carling Brewing Co. v. Philip Morris, Inc., 
277 F. Supp. 326, 330 (N.D. Ga.1967).

• Calendars have long been affixed to walls by 
means of a punched hole at the top of the calendar. 
Colourpicture Publishers, Inc. v. Mike Roberts 
Color Prods., Inc., 272 F. Supp. 280, 281 (D. Mass. 
1967), vacated on other grounds, 394 F.2d 431 (1st 
Cir.1968).

• Color of ice cream is indicative of flavor. Dippin’ 
Dots, Inc. v. Frosty Bites Distribution, LLC, 369 
F.3d 1197, 1205 (11th Cir. 2004).

• Facts reported in newspapers. Nw. Bypass Group v. 
U.S. Army Corps of Engineers, 488 F. Supp. 2d 22, 
25 (D.N.H.), clarified on denial of reconsideration, 
06 CV 00258 JAW, 2007 WL 1959248 (D.N.H. July 
3, 2007).

III. Facts That Are “Accurately and Readily Determined”

• Addresses of federal buildings: Myers Investigative 
& Sec. Servs., Inc. v. United States, 47 Fed. Cl. 
288, 297 (2000).

• Well-publicized stock prices. In re Avista Corp. Sec. 

Litig., 415 F. Supp. 2d 1214, 1217 (E.D. Wash. 
2005).

• Proceedings of a governmental agency (though not 
for purposes of assuming the truth of the matters 
asserted in the proceedings). In re Avista Corp. 
Sec. Litig., 415 F. Supp. 2d 1214, 1217 (E.D. Wash. 
2005).

IV. Evidence Not Admitted as Judicially Noticed

• Private email. Nw. Bypass Group v. U.S. Army 
Corps of Engineers, 488 F. Supp. 2d 22, 25 
(D.N.H.), clarified on denial of reconsideration, 06 
CV 00258 JAW, 2007 WL 1959248 (D.N.H. July 3, 
2007).

• Internet study of identity theft. Ruiz v. Gap, Inc., 
540 F. Supp. 2d 1121, 1124 (N.D. Cal. 2008) aff’d, 
380 Fed. Appx. 689 (9th Cir. 2010).

• A contract, for purposes of demonstrating a party’s 
decision-making authority. King v. Kramer, 763 F.3d 
635, 650 (7th Cir. 2014).

FED. R. EVID. 403: EXCLUDING RELEVANT 
EVIDENCE FOR PREJUDICE, CONFUSION, WASTE 
OF TIME, OR OTHER REASONS

The court may exclude relevant evidence if its probative 
value is substantially outweighed by a danger of one or 
more of the following: unfair prejudice, confusing the 
issues, misleading the jury, undue delay, wasting time, 
or needlessly presenting cumulative evidence.

I. In General

• “Rule 403 is an ‘umbrella rule’ spanning the whole 
of the Federal Rules of Evidence, and as such trial 
judges must apply Rule 403 in tandem with other 
Federal Rules under which evidence would be 
admissible.” Forrest v. Beloit Corp., 424 F.3d 344, 
355 (3d Cir. 2005).

• “Because Rule 403 requires the exclusion of 
relevant evidence, it is an extraordinary measure 
that should be used sparingly.” United States v. 
Morris, 79 F.3d 409, 412 (5th Cir. 1996).

II. Instances in Which Evidence Was Excluded
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• Evidence of similar accidents or occurrences are 
admissible only if similar enough to the current 
incident and not too remote in time. Wright v. CSX 
Transp., Inc., 375 F.3d 1252, 1260 (11th Cir. 2004) 
(admitting evidence of two-year-old incident of train 
crash involving a crossing with similar number of 
tracks, but not a ten-year-old incident involving a 
crossing with several additional tracks).

• Testimony of defendant’s former employee, 
who stated he was unaware of any prior similar 
accidents or incidents, was excluded under Rule 
403 because (1) defendant kept no accident 
records, and therefore there was no way to assess 
the probative value of the statement; (2) plaintiff 
was prejudiced because he was unable to respond 
to unverified statements; and (3) the statement 
could confuse the issues and mislead the jury 
because the statement pertained only to the plant 
at which plaintiff worked, not defendant’s other 
plants. Forrest v. Beloit Corp., 424 F.3d 344, 358-
60 (3d Cir. 2005).

• Defendant was prohibited from using the phrase 
“Party Cove” during trial because the exact location 
where plaintiff had been drinking that day was of 
“minor relevance,” and the phrase would suggest 
that plaintiff was engaged in offensive or immoral 
conduct. Littleton v. McNeely, 562 F.3d 880, 889 
(8th Cir. 2009).

• Evidence of employer’s other instances of 
discrimination were excluded because the offer of 
proof of these instances was “rather perfunctory,” 
compared to the unfair prejudice of being labeled 
as a racist and misleading of the jury that could 
have occurred as a result of the “mini-trials” to 
prove the veracity of the accusations. Manuel v. 
City of Chicago, 335 F.3d 592, 597 (7th Cir. 2003).

• In products liability case, evidence that the 
product caused other injuries to other people was 
inadmissible as evidence that defendant was 
on notice that the product could cause the injury 
in question, because the other injuries were too 
dissimilar and would confuse the issues. Wolf ex 
rel. Wolf v. Procter & Gamble Co., 555 F. Supp. 
613, 622 (D.N.J. 1982).

RULE 701: OPINION TESTIMONY BY LAY 
WITNESSES

If a witness is not testifying as an expert, testimony in 
the form of an opinion is limited to one that is:

(a) rationally based on the witness’s perception;

(b) helpful to clearly understanding the witness’s 
testimony or to determining a fact in issue; and

(c) not based on scientific, technical, or other specialized 
knowledge within the scope of Rule 702.

I. Testimony Is “Rationally Based on the Witness’s 
Perception”

• Testimony admissible when the witness had 
personal knowledge of the subject matter. 
Neponset Landing Corp. v. Nw. Mut. Life Ins. Co., 
902 F. Supp. 2d 166, 171 (D. Mass. 2012) (witness 
testified regarding spreadsheet she created).

• Testimony admissible regarding computer code 
when presented by witness who “assisted in the 
conception, design, and writing of the source code.” 
523 IP LLC v. CureMD.Com, 48 F. Supp. 3d 600, 
635 (S.D.N.Y. 2014)

• Testimony excluded where witness played no 
role in the corporate activities about which he 
was testifying, and did not know who collected 
the underlying data. Metro Hosp. Partners, Ltd. v. 
Lexington Ins. Co., 84 F. Supp. 3d 553, 567 (S.D. 
Tex. 2015)

II. Testimony Is “Helpful”

• Testimony admissible when a party relies primarily 
on that testimony to establish necessary facts. 
Neponset Landing Corp. v. Nw. Mut. Life Ins. Co., 
902 F. Supp. 2d 166, 171 (D. Mass. 2012)

• Evidence of plaintiff’s job performance in 
employment discrimination case was excluded 
under Rule 701 because it was irrelevant to 
plaintiff’s claims, and therefore not helpful. Barnett 
v. PA Consulting Grp., Inc., 35 F. Supp. 3d 11, 21 
(D.D.C. 2014).

III. Testimony Is “Not Based on Scientific, Technical, or 
Other Specialized Knowledge”
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• Damages spreadsheets created by plaintiff’s 
counsel’s son were inadmissible because he had 
no personal knowledge of underlying facts and 
no relevant experience or training, and therefore 
“someone more qualified was needed to testify.” 
Eichorn v. AT&T Corp., 484 F.3d 644, 649-50 & n.3 
(3d Cir. 2007)

• Some courts allow a witness to testify regarding 
her personal knowledge, even if the subject 
normally requires specialized knowledge. See 
Neponset Landing Corp. v. Nw. Mut. Life Ins. 
Co., 902 F. Supp. 2d 166, 171 (D. Mass. 2012) 
(noting that witness used “simple arithmetic” and 
“straightforward calculations and comparisons,” 
and that the witness’s opinions were based on her 
personal knowledge)

• But see Armenian Assembly of Am., Inc. v. 
Cafesjian, 746 F. Supp. 2d 55, 65 (D.D.C. 2010) 
(“If the witness’ testimony results from a process 
of reasoning which can be mastered only by 
specialists in the field, it is expert testimony that 
must be disclosed before trial.”)

FED. R. EVID. 801: DEFINITIONS THAT APPLY TO 
THIS ARTICLE; EXCLUSIONS FROM HEARSAY

The following definitions apply under this article:

(a) Statement. “Statement” means a person’s oral 
assertion, written assertion, or nonverbal conduct, if 
the person intended it as an assertion.

(b) Declarant. “Declarant” means the person who made 
the statement.

(c) Hearsay. “Hearsay” means a statement that:

(1) the declarant does not make while testifying at 
the current trial or hearing; and

(2) a party offers in evidence to prove the truth of the 
matter asserted in the statement.

(d) Statements That Are Not Hearsay. A statement that 
meets the following conditions is not hearsay:

(1) A Declarant-Witness’s Prior Statement. The 
declarant testifies and is subject to cross-examination 
about a prior statement, and the statement:

(A) is inconsistent with the declarant’s testimony 
and was given under penalty of perjury at a trial, 
hearing, or other proceeding or in a deposition;

(B) is consistent with the declarant’s testimony 
and is offered:

(i) to rebut an express or implied charge that 
the declarant recently fabricated it or acted from 
a recent improper influence or motive in so 
testifying; or

(ii) to rehabilitate the declarant’s credibility as a 
witness when attacked on another ground; or

(C) identifies a person as someone the declarant 
perceived earlier.

(2) An Opposing Party’s Statement. The statement 
is offered against an opposing party and:

(A) was made by the party in an individual or 
representative capacity;

(B) is one the party manifested that it adopted or 
believed to be true;

(C) was made by a person whom the party 
authorized to make a statement on the subject;

(D) was made by the party’s agent or employee on 
a matter within the scope of that relationship and 
while it existed; or

(E) was made by the party’s coconspirator during 
and in furtherance of the conspiracy.

The statement must be considered but does not 
by itself establish the declarant’s authority under 
(C); the existence or scope of the relationship 
under (D); or the existence of the conspiracy or 
participation in it under (E).

I. “Truth of the Matter Asserted”

• Statements regarding the plaintiff’s work 
performance were not hearsay because they were 
offered to demonstrate effect on the listener and 
intent or motive: the statements explained why 
the defendant employer believed that terminating 
the plaintiff’s employment was necessary and 
appropriate. Royall v. Nat’l Ass’n of Letter Carriers, 
AFL-CIO, 507 F. Supp. 2d 93, 99 (D.D.C. 2007), 
aff’d, 548 F.3d 137 (D.C. Cir. 2008).

• In defamation action, testimony by the defendant 
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that he had overheard others saying the plaintiff 
was a “bad doctor” and had paralyzed four patients 
was inadmissible hearsay because it was offered 
to prove the truth of the matter asserted: that 
the defendant made the allegedly defamatory 
statements. Schindler v. Seiler, 474 F.3d 1008, 
1011 (7th Cir. 2007).

• Funeral bill with handwritten statement “paid in 
full” is hearsay when offered to prove that funeral 
expenses had been paid. Guardian Life Ins. Co. v. 
Gilmore, 45 F. Supp. 3d 310, 330 (S.D.N.Y. 2014).

• Note: If funeral parlor was a party, the bill may 
have been admissible as a statement of a party 
opponent.

• Meeting minutes are not hearsay when admitted 
solely as proof of what the committee was told, not 
to prove the truth of the contents of the minutes. 
Major League Baseball Properties, Inc. v. Salvino, 
Inc., 542 F.3d 290, 314 (2d Cir. 2008).

II. Cross-Examination Regarding Witness’s Prior 
Statement

• Inconsistent statement made under oath in a prior 
proceeding is not hearsay under Rule 801(d)(1)(A) 
and may be considered for its truth, and not merely 
for its bearing on the declarant’s credibility. United 
States v. Martinez, 988 F.2d 685 (7th Cir. 1993); 
Newsome v. Penske Truck Leasing Corp., 437 F. 
Supp. 2d 431, 438 (D. Md. 2006).

• To be admissible under Rule 801(d)(1)(B), an 
otherwise-hearsay statement to rebut a charge of 
recent fabrication ordinarily must be made before 
the action is commenced. Felice v. Long Island 
R.R. Co., 426 F.2d 192, 198 (2d Cir. 1970; see 
Murata Mfg. Co., Ltd. v. Bel Fuse, Inc., 422 F. Supp. 
2d 934, 944 (N.D. Ill. 2006) (“[A] a prior consistent 
statement must antedate a suggested motive to 
falsify.”).

• Admission of prior consistent statements under 
Rule 801(d)(1)(B) is limited to situations where the 
prior consistent statements have high probative 
value. United States v. Dennis, 625 F.2d 782, 797 
(8th Cir. 1980).

III. Statement of Party Opponent

• In order to qualify as a nonhearsay statement of 
a corporate defendant under Rule 801(d)(2), the 
statement must be made “by a person authorized 
to make it or that concerned a matter within the 
scope of the declarant’s employment.” Thomas 
v. Stone Container Corp., 922 F. Supp. 950, 957 
(S.D.N.Y. 1996).

FED. R. EVID. 806: ATTACKING AND SUPPORTING 
THE DECLARANT

When a hearsay statement — or a statement [made by 
an unavailable party opponent] — has been admitted 
in evidence, the declarant’s credibility may be attacked, 
and then supported, by any evidence that would be 
admissible for those purposes if the declarant had 
testified as a witness. The court may admit evidence 
of the declarant’s inconsistent statement or conduct, 
regardless of when it occurred or whether the declarant 
had an opportunity to explain or deny it. If the party 
against whom the statement was admitted calls the 
declarant as a witness, the party may examine the 
declarant on the statement as if on cross-examination.

I. In General

• “Rule 806 extends the privilege of impeaching 
the declarant of a hearsay statement but does 
not obliterate the rules of evidence that govern 
how impeachment is to proceed.” United States v. 
Rodriguez-Berrios, 573 F.3d 55, 69 (1st Cir. 2009).

• Evidence admitted under Rule 806 “need not be 
diametrically opposed” to the hearsay statement, 
but must have a “reasonable bearing on credibility.” 
United States v. Trzaska, 111 F.3d 1019, 1024 (2d 
Cir. 1997).

• Trial court may give limiting instruction. Thompson 
v. Mem’l Hosp. of Carbondale, 625 F.3d 394, 406 
(7th Cir. 2010) (affirming trial court’s instruction 
that evidence admitted under Rule 806 “was being 
admitted for the limited purpose of assisting [the 
jury] in determining the credibility of the [hearsay] 
statements”).

II. Evidence Must Attack the Declarant’s Credibility

• Victim’s hearsay statements were properly 
excluded because they corroborated, rather than 
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contradicted, victim’s other hearsay statements in 
which she stated she was afraid of the defendant, 
and therefore Rule 806 did not apply. United States 
v. Rodriguez-Berrios, 573 F.3d 55, 69 (1st Cir. 
2009).

• Rule 806 did not require admission of a hearsay 
statement in which the defendant stated he “didn’t 
want nothing to do with [the guns] anymore,” 
because that statement was not inconsistent with 
his other statement that he was “addict[ed] to guns.” 
United States v. Trzaska, 111 F.3d 1019, 1024 (2d 
Cir. 1997) (concluding that the defendant could 
disclaim an interest in some guns while admitting 
possession of other guns).

FED. R. EVID. 1006: SUMMARIES TO PROVE 
CONTENT

The proponent may use a summary, chart, or calculation 
to prove the content of voluminous writings, recordings, 
or photographs that cannot be conveniently examined 
in court. The proponent must make the originals or 
duplicates available for examination or copying, or 
both, by other parties at a reasonable time and place. 
And the court may order the proponent to produce 
them in court.

I. In General

• “Contents of charts or summaries admitted as 
evidence under Rule 1006 must fairly represent 
and be taken from underlying documentary proof 
which is too voluminous for convenient in-court 
examination, and they must be accurate and 
nonprejudicial.” Gomez v. Great Lakes Steel Div., 
Nat’l Steel Corp., 803 F.2d 250, 257 (6th Cir. 1986).

• “A summary must of course be based on foundation 
testimony connecting it with the underlying evidence 
summarized.” Fagiola v. Nat’l Gypsum Co. AC & S., 
Inc., 906 F.2d 53, 57 (2d Cir. 1990) (noting that the 
admitted summary was “explained at length”).

• The summary must be a “neutral compilation 
without opinion.” United States v. Dish Network 
LLC, 75 F. Supp. 3d 916, 933 (C.D. Ill. 2014).

• Opposing counsel must have an opportunity to 
review the summary. Daniel v. Ben E. Keith Co., 97 

F.3d 1329, 1335 (10th Cir. 1996)

• “Rule 1006 is not a back-door vehicle for the 
introduction of evidence which is otherwise 
inadmissible.” Peat, Inc. v. Vanguard Research, 
Inc., 378 F.3d 1154, 1160 (11th Cir. 2004)

II. Admission or Exclusion of Summaries

• Summary admitted under Rule 1006 that compared 
plaintiff’s sales performance to other sales 
representatives based on documents already in 
evidence. Duke v. Pfizer, Inc., United Div. of Pfizer 
Hosp. Prods. Grp., 668 F. Supp. 1031, 1039 (E.D. 
Mich. 1987), aff’d sub nom. Duke v. Pfizer, Inc., 867 
F.2d 611 (6th Cir. 1989).

• Summary report was improper expert testimony, 
and therefore inadmissible under Rule 1006, where 
the compiler used “his expertise in analyzing large 
data sets,” and exercised his opinion as to which 
data to include in the summary. United States v. 
Dish Network LLC, 75 F. Supp. 3d 916, 933 (C.D. 
Ill. 2014)

• Summaries of voluminous bank records were 
admitted because the underlying data was 
produced by and available to the defendant, 
although the accuracy of the summaries would 
need to be “decided by the jury.” Gill v. Arab Bank, 
PLC, 893 F. Supp. 2d 523, 536 (E.D.N.Y. 2012).

• Summary excluded under Rule 1006 because it 
projected future events and economic damages, 
rather than summarize past damages, and because 
the summary argued in favor of unproven facts. 
Gomez v. Great Lakes Steel Div., Nat’l Steel Corp., 
803 F.2d 250, 258 (6th Cir. 1986).

• Summary admitted under Rule 1006 that was 
“based on information from corporate records, 
including computer runs that were themselves 
introduced at trial.” C.L. Maddox, Inc. v. Benham 
Grp., Inc., 88 F.3d 592, 601 (8th Cir. 1996).

• Exhibit prepared by the plaintiff that summarized 
allegedly misappropriated trade secrets was 
inadmissible under Rule 1006 because the 
underlying evidence was hearsay. Peat, Inc. v. 
Vanguard Research, Inc., 378 F.3d 1154, 1160 
(11th Cir. 2004).
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FED. R. CIV. P. 32(A)(3): USING DEPOSITION 
OF PARTY, AGENT, OR DESIGNEE IN COURT 
PROCEEDINGS

An adverse party may use for any purpose the 
deposition of a party or anyone who, when deposed, 
was the party’s officer, director, managing agent, or 
designee under Rule 30(b)(6) or 31(a)(4).

I. In General

• The court may reject repetitious testimony, even 
if admissible under 32(a)(3). Gauthier v. Crosby 
Marine Serv., Inc., 752 F.2d 1085, 1089 (5th Cir. 
1985).

• Adverse party cannot prevent use of deposition 
testimony by alleging inaccuracies in the testimony, 
when the party had ample opportunity to correct 
them. Akosile v. Armed Forces Ret. Home, 938 F. 
Supp. 2d 76, 85 (D.D.C. 2013).

• Rule 32(a)(3) does not prohibit a party from 
submitting the deposition testimony of its own 
officers on a summary judgment motion, particularly 
when such testimony was taken by the adverse 
party. Patsy’s Italian Rest., Inc. v. Banas, 508 F. 
Supp. 2d 194, 199 (E.D.N.Y. 2007).

• Rule 32(a)(3) applies only if the deponent was 
the party’s officer, director, managing agent, or 
designee at the time of the deposition. The fact that 
the deponent held that position at the time of the 
incident or the time of trial is irrelevant. Reed Paper 
Co. v. Proctor & Gamble Distrib. Co., 144 F.R.D. 2, 
4-5 (D. Me. 1992).

II. Use of Adverse Deposition Testimony to Replace 
Willing and Available Witness

• Some courts have concluded that Rule 32(a)(3) 
“is to be liberally construed, and though the court 
‘has discretion to exclude parts of the deposition 
that are unnecessarily repetitious in relation to the 
testimony of the party on the stand, [ ] it may not 
refuse to allow the deposition to be used merely 
because the party is available to testify in person.’” 
N. Ins. Co. of N.Y. v. Albin Mfg., Inc., No. C.A. 06-
190-S, 2008 WL 3285852, at *3 n.4 (D.R.I. Aug. 
8, 2008) (alteration in original) (citing 8A Wright 
et al., Federal Practice and Procedure § 2145 (2d 
ed. 2008)), aff’d sub nom. N. Ins. Co. of New York 

v. Point Judith Marina, LLC, 579 F.3d 61 (1st Cir. 
2009).

• Other district courts are reluctant to allow the 
reading into evidence of the rule 30(b)(6) deposition 
if the witness is available to testify at trial, and such 
exclusion is usually deemed harmless error. 

• Brazos River Auth. v. GE Ionics, Inc., 469 F.3d 
416, 434 (5th Cir. 2006); 

• Gonzalez Prod. Sys., Inc. v. Martinrea Int’l 
Inc., 310 F.R.D. 341, 344 (E.D. Mich. 2015) 
(“[N]othing in [Rule 32(a)(3)] indicates that 
[depositions] may be used at any time or in 
any manner as a party sees fit. To permit 
such a course would undermine the general 
preference for live testimony and the 
importance of cross-examination.”).

III. Managing Agent

• “[W]hether witnesses fall within the category of 
‘managing agent’ under Rule 32(a)(2) requires a 
determination of what the employee actually did, 
rather than what title or position she held.” 

• Young & Assocs. Pub. Relations, L.L.C. v. Delta Air 
Lines, Inc., 216 F.R.D. 521, 523-24 (D. Utah 2003) 
(concluding four employees of the defendant were 
not managing agents because they “were required 
to seek higher approval for decisions of substance 
in regard to general operations of the corporation”).

• Plaintiff should have been allowed to admit the 
deposition testimony of the defendant’s general 
manager under Rule 32(a)(3) as the testimony of 
the opposing party’s managing agent, because the 
interests of the deponent were “identified with those 
of his principal and on the nature of his functions, 
responsibilities and authority.” Crimm v. Mo. Pac. 
R.R. Co., 750 F.2d 703, 708 (8th Cir. 1984).

• A deponent is a managing agent if she (1) 
has general powers to exercise judgment and 
discretion in dealing with corporate matters, (2) can 
carry out defendant’s direction to give testimony if 
demanded by opposing party, and (3) identifies 
with the interests of the corporation. 

• Reed Paper Co. v. Proctor & Gamble Distrib. 
Co., 144 F.R.D. 2, 4 (D. Me. 1992) (concluding 
the following were not managing agents: 
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(a) deponent who was not employed by the 
defendant at the time of his deposition, (b) 
sales representative for the territory where 

the dispute occurred, and (c) employee who 
assessed the performance of representatives 
but had no decision-making authority)
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1. Introduction

The Plaintiffs’ Bar often engages in a number of tricks—
improperly staging discovery, conducting discovery 
about discovery, pursuing sanctions as a tactic, taking 
painful company depositions—in an effort to sully the 
credibility of defendants and their counsel before we 
ever get to trial.  But defendants need not succumb 
to plaintiffs’ reptile theory tactics.  Instead, defendants 
should anticipate and prepare to address plaintiffs’ 
tricks to drive positive decision-making from judges 
and jurors.

2. Reptile Theory

By now, most defense attorneys are familiar with the 
so-called reptile theory approach to litigation.  This 
approach, popularized by a 2009 book, attempts to 
capitalize on judges’ and jurors’ fears.  Specifically, 
the reptile theory “requires creating safety rules and 
demonstrating that a defendant violated the rules, 
subjecting a plaintiff and the surrounding community 
to needless danger.”1  Reptile attorneys attempt to 
shift the judge and jury’s focus away from the plaintiff’s 
injuries to the defendant’s conduct.  In so doing, 
plaintiffs’ attorneys are able to portray the defendant 
as a threat to public safety.  This, the theory goes, 
encourages judges to create intolerable discovery 
burdens and juries to return large verdicts as a way of 
deterring further “unsafe” conduct. 

1  Minton Mayer, Make Boots Out of That Lizard—Defense Strategies to 
Beat the Reptile, DRI: The Voice, Vol. 12, No. 38, Sep. 25, 2013. 

The reptile approach requires attorneys to frame 
every case as a series of rule violations, or more 
specifically, a series of choices to violate safety rules.2  
First, plaintiffs’ attorneys establish a broad, seemingly 
innocuous safety rule, such as, “A [car manufacturer/
pharmaceutical company/hospital/etc.] is not allowed to 
needlessly endanger the public.”3  Plaintiffs’ attorneys 
then establish sub-rules tied to case-specific facts and 
issues.  For example, in a design-defect case, possible 
sub-rules could include the following:

• A manufacturer must prioritize user safety.

• A mufacturer must select the design that provides 
the greatest safety to the end user. 

• A manufacturer may not select a design that risks 
harm to the end user.

• A manufacturer must explore every design 
alternative that could improve user safety.

And so on.  To be effective, these “rules” must prevent 
danger, be applicable to a large population (not just the 
plaintiff), be explicit, and be easy to follow.  Most of all, 
they must be so simple so as to be difficult to disagree 
with.4  

3. Plaintiffs’ Tactics

2  David C. Marshall, Lizards and Snakes in the Courtroom, DRI: FoR the 
DeFense, April 2013.
3  Id.
4  Id.
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The reptile approach comes into play long before 
the parties go to trial.  Plaintiffs’ attorneys utilize the 
discovery process itself to frame the issues and paint 
defendants in a negative light.

First, attorneys often seek information that is unrelated 
to a plaintiff’s injury but might establish a pattern of 
safety violations.  For example, plaintiffs may request 
documents related to other accidents or other similar 
incidents in an effort to demonstrate that the defendant 
has repeatedly endangered the public.  Evidence 
of other incidents may or may not be discoverable, 
depending on the jurisdiction and facts.  But the very 
act of contesting production of such information opens 
a defendant up to allegations of hiding facts.  This 
feeds into plaintiffs’ narrative of the defendant as a 
conscious violator of safety rules.  If plaintiffs prevail 
in discovery disputes, they use discovery to make the 
case about the perceived safety violations rather than 
about defendants’ conduct as it specifically relates to 
the accident and the plaintiff’s injury.5 

Second, plaintiffs’ attorneys use depositions of 
defense witnesses to gain early concessions about 
safety rules.  “[T]he key to plaintiff’s effective use of the 
reptile strategy is to tie the witness down in deposition, 
getting them to commit to a ‘safety’ rule, and giving 
them no chance to talk their way out.”6  Plaintiffs’ 
attorneys start by asking the witness to agree with a 
broad safety rule.  The rule, as discussed previously, is 
phrased as a seemingly common-sense statement that 
anyone should find agreeable.  In an excellent article 
in DRI’s For the Defense, David C. Marshall describes 
questions asked of his client, a car manufacturer, at 
deposition:7

• Does [the defendant] agree that car manufacturers 
must make vehicles that are free from defects in 
materials and workmanship?

• So [the defendant] agrees that if a car 
manufacturer makes a vehicle that has a defect in 
materials or workmanship, and someone is injured 
because of that defect, then the car manufacturer 

5  See, e.g., Bill Vlasic, G.M. Will Face Further Discovery in Broader 
Class-Action Case, n.Y. tImes, Mar. 16, 2015 (“[Plaintiffs’] legal battle with 
G.M. has been a critical factor in bringing to light G.M.’s lax safety proce-
dures and internal dysfunction. As a result, the company has dismissed 15 
employees, reorganized its entire engineering organization, and recalled 
about 30 million vehicles in total over a number of safety defects.”).
6  J. Thaddeus Eckenrode and William Kanasky, Jr., Defense Strategies to 
Confront the Reptile, meDIcal lIabIlItY anD health caRe law, March 2015.
7  Marshall, supra, note 2.

is responsible for the harms and losses caused?

• Does [the defendant] agree with the statement that 
car manufacturers must make their vehicles so 
they operate the way the manufacturer represents 
they will operate? 

• And if a vehicle does not operate the way in which 
it is represented it will operate and a person is 
injured, then the car manufacturer is responsible 
for the harm caused to that person, isn’t it?              

If the deponent answers “yes” to these questions, 
he concedes that the safety rule governs. Thus, the 
defense is boxed in to plaintiff’s safety narrative.  A 
subsequent attempt to back out of an admission almost 
certainly will be perceived as duplicitous and make the 
defendant appear untrustworthy.  Once a witness falls 
into the safety rule trap, the deposing attorney may 
be encouraged to seek increasingly more damaging 
admissions.  As one plaintiffs’ attorney advises, “If you 
ask the defendant if he or she broke the rules, you 
will often be rewarded with a positive answer.  Do not 
be afraid to go one step further.  Ask the defendant 
if breaking the rules amounted to reckless behavior.  
Why?  Now punitive damages are in play straight from 
the mouth of the defendant not just the hired expert.”8    

4.Turning the Tables on Plaintiffs’ Tactics

Defendants are not helpless in the face of plaintiffs’ 
reptile tactics.  With sufficient preparation, defendants 
can successfully address plaintiffs’ tricks.  Defendants 
must anticipate the reptile approach and make the 
case about plaintiff-specific facts and legal issues. 

First, defendants must know the limits of discoverable 
information and adhere to those limits.  If documents 
regarding incidents other than the plaintiff’s accident, for 
example, are not discoverable, then object to a request 
to produce them.  The amended Federal Rules of Civil 
Procedure should help on this front.  Prior to December 
2015, FRCP 26(b) stated, “Relevant information need 
not be admissible at the trial if the discovery appears 
reasonably calculated to lead to the discovery of 
admissible evidence.”  The newly amended rule omits 
the “reasonably calculated” language.  Rule 26(b) 
now defines discoverable information as that which is 

8  Paul J. Scoptur, Four Rules for Effective Depositions, American Associ-
ation for Justice, Professional Negligence Newsletter, available at https://
www.justice.org/sections/newsletters/articles/four-rules-effective-deposi-
tions. 
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relevant and “proportional to the needs of the case.”  
Proportionality depends on “the importance of the 
issues at stake in the action, the amount in controversy, 
the parties’ relative access to relevant information, the 
parties’ resources, the importance of the discovery 
in resolving the issues, and whether the burden or 
expense of the proposed discovery outweighs its 
likely benefit.”  Defendants can use the language of 
amended Rule 26(b), at least in federal cases, to limit 
plaintiffs’ unreasonable discovery demands. 

At the same time, though, defendants should adopt a 
reasonable approach to discovery.  Outright refusals 
to produce non-privileged, relevant information may 
lead to unfavorable results in discovery disputes.  The 
same is true for an overly aggressive approach in 
general.  Remember: the plaintiffs’ bar wants to depict 
defendants as untrustworthy and obstructionist.  Do not 
give them any excuse to make this characterization.

It is imperative that defendants shape their discovery 
responses and objections to address plaintiffs’ efforts 
from the outset.  The use of standard, boilerplate 
objections to discovery requests should be re-
evaluated.  Defendants’ counsel should develop a 
reasonable approach to plaintiffs’ discovery requests in 
light of the recent “proportionality” analysis courts are 
encouraged to perform.  Defendants must reinforce 
the true nature of the allegations and properly limit the 
scope of plaintiffs’ discovery.  Plaintiffs’ reptile theory 
tactics are often used to influence judges in discovery 
matters.  Defendants must develop an appropriate 
response to the burden and fundamental unfairness of 
discovery into marginally or completely irrelevant other 
acts or incidents.  Defendants should re-evaluate their 
approach to discovery in light of the recent changes 
to plaintiffs’ strategy.  Understand that judges are not 
immune to the same tactics used before juries.  Prepare 
a discovery strategy that allows plaintiffs access to the 
information needed to establish all necessary elements 
of their claim and be prepared to address the burden 
and unnecessary impact of overbroad discovery.    

Second, defendants must prepare deponents to 
address reptile tactics.  The effectiveness of the 
reptile approach lies in its simplicity.  Unless prepared 
in advance to answer appropriately, most witnesses 
would agree with the seemingly simple premise that 
a defendant should prioritize the safety of customers/
users/patients.  Consider the following questions and 

answers:9

Q. Mr. McDonald, knowingly taking an unsafe vehicle 
out on the road in violation of state and federal law 
would also be an intentional disregard of the rights 
of other motorists. Would you agree with that?

A. Yeah, it would sure—yeah.

Q. That’s because someone could get hurt, right?

A. Yes.

The witness, simply by agreeing with the stated rules, 
has conceded that a violation risks hurting other drivers, 
thus feeding into plaintiffs’ narrative.  Defendants should 
anticipate plaintiffs’ line of questioning and derail their 
tactics.  Consider the following exchange from a recent 
deposition of a witness for a manufacturer of material 
handling equipment:  

Q. Would you agree that it would be improper for 
a material-handling equipment manufacturer to 
place more emphasis on protecting the piece of 
equipment than protecting the operator in the event 
of a collision?    

A. I’m not sure where that occurs. We, obviously, 
shroud our electrical components from outside 
exposure. We don’t want anybody getting into the 
truck because there’s a lot of motors and electrical 
equipment. Those are areas that people don’t need 
to be getting into. So we do protect them, but I don’t 
think we put more emphasis on protecting them over 
the operator safety.   

***  

Q. Okay. Let me ask this: What product considerations 
are more important than operator safety?

A. Well, we put operator safety first because that 
is an important consideration. But in order to have 
a product, you have to go through these other 
considerations to understand the functionality and 
utilization of how the product is going to be used. 
So from a product point they’re all important. We list 
safety, obviously, first because that is important; but 
from a product point of view they’re all important.  

The witness did not buy in to the plaintiff’s safety rules 
and instead focused on the many factors that played into 
the defendant’s decision.  This helps defense counsel 
emphasize the particular facts and circumstances of the 

9  Id.
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case, rather than plaintiffs’ platitudes.  By anticipating 
plaintiffs’ line of questioning, the witness did not allow 
plaintiff’s counsel to establish a broad, simplistic rule to 
govern the defendant’s actions.    

Finally, defendants can resist plaintiffs’ tactics by 
remembering that jurors are not reptiles driven only by 
fear; jurors are rational human beings.  When plaintiffs’ 
attorneys attempt to scare jurors, call them out.  Show 
the jury exactly what plaintiffs are trying to do and 
remind them that their job is to determine the facts of 
the case and apply the law as instructed by the court.  
For example, in a recent trial against a manufacturer of 
material handling equipment, plaintiff’s counsel began 
his closing argument with a story.  He told the jury about 
a man who, in 1953, narrowly avoided a serious car 
accident.  As a result, the man invented an airbag.  But 
car manufacturers were not interested in his invention, 
or so the attorney’s story went, and air bags did not 
become a standard feature until 45 years later.

None of this had anything to do with the plaintiff’s injury 
or the design of the equipment at issue, and there 
was no evidence introduced at trial about air bags.  
In response, defense counsel began his closing by 
bringing the jury back to reality:

What I have come to appreciate is a jury’s ability to 
listen to an argument like that and say to themselves: 
“What is my task? What have I been commissioned 
to do?” What has our system required of us during 
these last two weeks, these long two weeks? To 
evaluate the evidence and come to a fair and just 
decision.

***

So what I am going to try to do now is go back and 
discuss the evidence you have had heard for two 
weeks and ask you to focus on that and evaluate 
that and not just my words. Before I do that, though, 
I really want to take the opportunity to thank you. . 
. . When a group comes together collectively and 
makes a fair and just decision, they go home at 

night and look at that mirror and know you served 
your Commonwealth well. And when you make a 
decision Your Honor will instruct you that it’s based 
on the law, based on the science, based on the 
evidence, and not passion, unsupported argument, 
unsupported stories that can be told by anyone. You 
will recognize what you have done and it will be a 
satisfactory moment you will keep the rest of your 
life. . . .  I want to make sure that somebody thanks 
you for your service.

***

You heard stories about airbags we have heard no 
evidence about. Frankly, I don’t know whether to tell 
you if any of that is correct or if any of that is wrong, 
but what I can tell you is what the law requires. What 
the law says is you came here to listen to evidence, 
and you came here as a group and you have come 
together to make a fair and just decision, not based 
on what a lawyer argues, with no support, but what a 
lawyer tells you that is based on the evidence.         

Closing is an opportunity to “explain why the jurors 
should disregard [reptile] arguments and decide the 
case based on the facts presented and the applicable 
law that the judge will charge.”10  In the face of reptile 
rhetoric that attempts to trigger jurors’ fear-based 
instincts, an appeal to reason is an effective counter-
strategy.                

5. Conclusion

Reptile tactics are popular because they can impact 
decision-making in an emotional way.  But defendants 
have a number of tools at their disposal to thwart 
plaintiffs’ tricks.  Defendants can diffuse discovery 
disputes and prevent the case from becoming about 
discovery itself.  Defendants can anticipate plaintiffs’ 
tactics at deposition and prepare witnesses to give 
thoughtful answers.  Lastly, at trial, defendants can 
use opening and closing argument to appeal to jurors’ 
reason and remind them of their role in serving their 
community.   

10  Marshall, supra, note 2.
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effective litigation and pre-litigation strategies. These strategies are critical business tools that can bring significant value 
to clients—even those who believe that litigation is only a cost center, not a value-added proposition. In this area, I have 
handled major international airport lease disputes and a matter regarding real property development rights associated with 
land surrounding a major league baseball stadium in which we obtained injunctive relief for our client. Additionally, I have 
significant experience in false claims act, commercial contract, lending and partnership disputes and non-compete cases 
for business in a variety of industries with great results for my clients.

Tax Credit and Affordable Housing Dispute Resolution: I have nearly 20 years of experience working closely with transactional 
attorneys in the tax credit (low-income housing, new markets, renewable energy) and affordable housing arenas (HUD 
and state agencies) in resolving and, where necessary, litigating those types of disputes. This enables me to effectively 
help clients resolve issues ranging from pre-development loans to construction and surety issues, to asset and property 
management issues, partnership disputes and compliance and reporting issues. I have handled these matters in state 
and federal courts nationwide. Most recently I handled a $50 million HUD-insured loan and construction work-out on an 
affordable housing project just north of New York City. I successfully worked with the project lender, surety and HUD to 
restart construction and complete a project that stalled because the owner and general contractor had defaulted under their 
loan and construction contract obligations. This entailed restructuring the loan’s HUD-insurance and loan obligations and 
ultimately finding a purchaser for the project—all without jeopardizing the lender’s HUD-approved status and ensuring full 
occupancy of the project.
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GUIDELINES TO HELP LAWYERS PRACTICING IN 
THE COURT OF CHANCERY

The vast majority of attorneys who litigate in and 
appear before the Court conduct themselves in 
accordance with the highest traditions of Chancery 
practice. These Guidelines are intended to ensure that 
all attorneys are aware of the expectations of the Court 
and to provide helpful guidance in practicing in our 
Court. These Guidelines are not binding Court Rules, 
they are intended as a practice aid that will allow our 
excellent Bar to handle cases even more smoothly 
and to minimize disputes over process, rather than the 
substantive merits. These Guidelines do not establish 
a “standard of conduct” or a “standard of care” by which 
the performance of attorneys in a given case can or 
should be measured. The Guidelines are not intended 
to be used as a sword to wound adversaries. To the 
contrary, they are intended to  reduce conflicts among 
counsel and parties over non-merits issues, and allow 
them to more efficiently and less contentiously handle 
their disputes in this Court.  Accordingly, the Court  does 
not intend that these Guidelines, or the sample forms 
attached hereto, be cited as authority  in the context of 
any dispute before the Court.

These guidelines reflect some suggested best practices 
for moving cases forward to completion in the Court 
of Chancery. They have been developed jointly by 
the Court and its Rules Committee to provide help to 
practitioners. The members of the Court and its Rules 
Committee recognize that a particular situation may 
call for the parties to proceed in a different manner. 
Likewise, a member of the Court may prefer in the 
context of a given case that the parties proceed in 
adifferent manner.

The guidelines are subject to change. Please check the 
Court of Chancery website to make sure you have the 
most recent version. The Court maintains a separate 
set of guidelines regarding best practices for e-Filing, 
which are also available on the Court’s website.

GUIDELINES FOR PRACTITIONERS FOR IN-
COURT HEARINGS AND TRIALS IN THE COURT 
OF CHANCERY

1. Hearing Protocols

The Court of Chancery is a court of equity and the 
proceedings here are important to the parties. The 

judges of this Court and all of its staff take their duties 
seriously.  A  court proceeding is a dignified and 
important one. Please act accordingly and with the 
respect that our system of justice deserves.

Side conversations, reactive facial expressions or 
outbursts, or other disturbances will not be tolerated.

If you have to exit for any reason while court is in 
session, please do so quietly and discreetly.

Attorneys should be mindful of their obligation to 
stand whenever they address the Court. Similarly, any 
person who is in attendance should stand when being 
introduced to the Court.  And of course, everyone 
should stand whenever the judge enters or leaves the 
courtroom.

Arrive early. The Court strives to start on time. You need 
time to set up. Before the hearing, the court clerks and 
reporters need to obtain information from counsel.

2. Respect for the Court and Court Staff

Throughout the litigation process, you will deal regularly 
with our court clerks and reporters. The Court expects 
them to treat you with courtesy and respect, and to 
make the  process as easy for you as possible while 
complying with the Court’s rules and schedule. Please 
show them the same courtesy as you show the judges 
of the Court. Please realize that when you do not, the 
judges usually hear about it.

Clerks of the Court of Chancery have a key role in 
helping ensure that hearings and trials run smoothly 
and in a dignified fashion. Part of their job is to review 
with you some of the judges’ basic expectations for 
how the case will proceed. If you believe that any 
of the expectations are unfair or inappropriate, you 
should make a motion to the judge. Until your motion is 
granted, you are expected to comply.

3. Respect for the Courthouse Facility

When you leave the courtroom, clean up and straighten 
your area. Remove or throw  away your trash.  Replace 
any chairs that were moved and slide them under the 
tables.

For the convenience of the bar and their clients, each 
side has access to a small conference room just outside 
the courtroom. This room can be used during breaks 
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and before  and after trial. The Court asks that you not 
have conversations in the rooms during trial, because 
the noise can be heard in the courtroom.

You are permitted to have food and refreshments 
delivered to the conference room so that you can eat 
lunch there while preparing for the next part of the 
hearing.

You also may rent the large conference room at the 
north end of the 12th Floor or a conference room on 
another floor of the Courthouse. Arrangements can 
be made with the Administrative Office of the Courts. 
Additional information and a copy of the application for 
reserving a room can be found online at http://courts.
Delaware.gov/AOC/RoomRequest.stm.

Use of the conference rooms is a privilege. When your 
use is completed,  remove or  throw away all trash and 
straighten up the room. The room should look as neat 
at the end of the day as at the beginning.

The courtroom staff has been instructed to inform the 
judges about any litigation teams or lawyers that fail to 
clean up their area.

4. PDAs, Cell Phones, and Other Devices

The Court prohibits the possession of hand-held 
electronic devices of any kind in the courtroom itself. 
That includes blackberries, cell phones, smartphones, 
and PDAs of any kind, aircards and wireless or 
“Bluetooth” adapters or connectors, and any recording 
device. There are several important reasons for this. 
First, their use in court is disruptive, demeaning to the 
dignity of the proceeding, and unfair to those actually 
concentrating on the proceeding. Second, the signals 
from these devices can interfere with the courtroom 
reporting systems. Therefore, these devices must be 
put in the “off position” and left in your side’s conference 
room in the vestibule of the courtroom.

If you fail to comply and it becomes apparent that you 
have a device in your possession—typically because 
you have failed to put it in the off position—do not 
expect a kind reaction. The device may be confiscated 
or you may be sanctioned. If you fail to comply twice, the 
possible consequences will be even more unpleasant, 
and, at a minimum, you should not expect to participate 
in the remainder of the proceeding.

The Court recognizes that many attorneys use their 

handheld device as a calendar. If it becomes necessary 
to discuss scheduling, please advise the Court that 
you need your handheld device. The Court likely will 
permit you to retrieve your device for purposes of the 
scheduling discussion.

5. Laptops for Trial or Hearing Use Only

The Court permits attorneys to bring laptops into court 
with the expectation that they will be used for purposes 
related to the trial or hearing. If they create noise, 
cause interference, or become a distraction, you may 
be asked to remove them.

If you intend to use your laptop to obtain a live transcript 
of the proceedings, your laptop must be preloaded with 
software to decode the Realtime feed from the court 
reporter. Examples of such software include Live Note 
and Summation Blaze. You should have a working 
knowledge of the features of your software and the 
options that must be enabled in order to obtain the 
feed. Laptops also must come equipped with either a 
9 pin COM port (serial) adapter or a USB to COM port 
(serial) adapter, and any additional software drivers 
necessary to utilize such ports. Questions should be 
addressed to the Court of Chancery court reporters 
before  arrival at the courthouse.

6. Consult About Technology Needs the Week Before

Too often attorneys plan to use technology in a trial or 
hearing, only to discover it does not work. Other times 
the attorneys ask to delay the start of a proceeding 
while they try to straighten out their technology.

If you plan to use technology, contact the Register in 
Chancery and the Court of  Chancery court reporters 
approximately one week before to make arrangements 
to set up and check your equipment.

Do not ask to have technology resources made available 
if you do not intend to use them. The courthouse has a 
limited number of portable technology carts. If you have 
reserved it and then do not use it, you are wasting the 
Court’s resources and potentially preventing someone 
else from using the equipment.

7. Proper Attire

Counsel should wear a formal business suit or dress 
with a formal business shirt or blouse. Counsel is not 
restricted to, nor does the Court have any preference 
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for, any particular color.

GUIDELINES ON BEST PRACTICES FOR 
LITIGATING CASES BEFORE THE COURT OF 
CHANCERY

Sample forms are attached as exhibits. Downloadable 
and editable rich-text-file versions are available on the 
Court of Chancery website.

1. Role of Delaware Counsel

a. The concept of “local counsel” whose role is 
limited to administrative or ministerial matters has 
no place in the Court of Chancery. The Delaware 
lawyers who appear in a case are responsible to the 
Court for the case and its presentation.

b. If a Delaware lawyer signs a pleading, submits a 
brief, or signs a discovery request or response, it is 
the Delaware lawyer who is taking the positions set 
forth therein and making the representations to the 
Court. It does not matter whether  the paper was 
initially or substantially drafted by a firm serving as 
“Of Counsel.”

c. The members of the Court recognize that Delaware 
counsel and forwarding counsel frequently allocate 
responsibility for work and that, in some cases, the 
allocation will be heavily weighted to forwarding 
counsel. The members of the Court recognize that 
forwarding counsel may have primary responsibility 
for a matter from the client’s perspective. This does 
not alter the Delaware lawyer’s responsibility for the 
positions taken and the presentation of the case.

d. Non-Delaware counsel shall not directly make 
filings or initiate contact with the Court, absent 
extraordinary circumstances. Such contact must be 
conducted by Delaware counsel.

e. It is not acceptable for a Delaware lawyer to 
submit a letter from forwarding counsel under a 
cover letter saying, in substance, “Here is a letter 
from my forwarding counsel.”

2. Courtesy Copies

a. Counsel should provide Chambers with two 
courtesy copies of any filing that they want the judge 
to read or that otherwise requires judicial action, 
such as letters, motions, and briefs. Counsel need 
not provide copies of routine filings, such as short 
motions that do not contain argument (because a 
supporting brief will be filed separately), motions for 

admission pro hac vice, motions for commission, or 
Rule 4(dc) certifications. As discussed below, moving 
counsel should promptly determine and advise the 
Court as to whether or not a motion for admission 
pro hac vice or for commission is opposed.

b. Courtesy copies of motions and briefs should 
be submitted with a transmittal  letter devoid 
of argument. In addition to listing what is being 
transmitted, the transmittal letter should (i) recite 
the briefing schedule if the parties have agreed 
on one, or otherwise state that no agreement on 
scheduling has been reached,  and (ii) note the date 
and time at which a hearing has been scheduled, 
or otherwise  that no argument date has yet been 
set. Once that information has been provided  in a 
letter, subsequent transmittal letters need not recite 
the information unless it has changed.

c. In expedited matters, it may be necessary to 
deliver papers to a judge’s home. Please deliver only 
one copy and do not serve compendia of unreported 
cases unless requested. Two Chambers copies of 
all papers, including compendia and appendices, 
should still be delivered to the courthouse 
immediately when it next opens.

3. Contacting Chambers

a. Calls to Court:  The Big Picture Issue

i. Counsel who calls Chambers and asks one of 
the judges’ judicial  assistants to schedule a matter 
has a special responsibility to the Court and to 
his adversaries. The Court expects that counsel 
who seeks a date is doing so on behalf of all 
parties and with their authority, absent an explicit 
indication to the contrary. Absent extraordinary 
circumstances, counsel should seek dates from 
the Court with all counsel on the line or only after 
obtaining authority from all parties to seek a list of 
available dates from  the Court. Regrettably, the 
Court has experienced situations when counsel 
for the moving party has sought a date, not told the 
Court that he had not spoken to his adversaries, 
and then implied that the Court had insisted on 
the date by its own desire, rather than in response 
to a request by moving counsel.  That puts the 
Court, its judicial assistants, and all the parties in  
an awkward and inappropriate situation. In those 
instances  when  the Court itself gives dates for 
argument on a motion where briefing is completed 
or soon to be completed, the judicial assistant will 
often attempt to get all parties on the line. In some 
situations, that is not practical and  the moving 
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party’s counsel is given the dates and expected 
to share them with all relevant parties, and the 
parties, through some chosen mechanism of their 
own, are expected to confirm that the dates are 
acceptable to all concerned. There have been 
instances that create concern about whether 
dates have been shared fairly.

b. Calls to Court:  Specific Guidance

i. When counsel calls Chambers, absent 
extraordinary circumstances counsel for all parties 
should be on the call.

ii. If counsel for all parties are not on the call, 
then the lawyer(s) making the call must have 
made all reasonable efforts to contact the other 
parties before calling Chambers to both: (i) confer 
regarding scheduling; and (ii) inform them that 
the call is going to be made and invite them to 
participate.

iii. If counsel calls without other parties on the line, 
make clear to the judicial assistant that not all 
parties are on the line and be clear as to why and 
who knows what.

iv. When a judicial assistant gives a lawyer possible 
dates for a hearing, the lawyer must share all 
such dates with all relevant counsel and be fair 
in finding a date acceptable to all concerned. 
Unless a judicial assistant has expressly indicated 
that the Court prefers a specific date, do not give 
other counsel the impression that the Court has a 
preference.

v. The judicial assistants work hard to be fair to 
all concerned and to accommodate the needs of 
counsel. Please do what you can to make their 
lives easier by being fair to your adversaries in the 
scheduling process. Disputes between counsel 
involving scheduling should be presented directly 
to the Court for resolution, not to judicial assistants.

c. Letters:

i. Scheduling requests should be raised initially 
by letter or by a call to Chambers. Except for 
motions to expedite, a formal motion generally is 
not necessary to address scheduling issues.

ii. Forms of order should be submitted by letter.

iii. Letters should be short, even if they contain 
background. If the letter would exceed five double-
spaced pages, consider whether a motion would 

be a more appropriate vehicle.

iv. The members of the Court do not want ongoing 
exchanges of letters.  After a letter response and 
perhaps a letter reply, if warranted, it is time to 
schedule a conference. It even may be prudent to 
forego the response and reply and go straight to 
the conference.

v. Font size and spacing: judges and lawyers must 
read  huge amounts of  text. Therefore, it is helpful 
if letters use a font of 12 point size or above and 
are double-spaced.  The easier it is for a judge to 
read your request,  the easier it is for the judge to 
understand it.

4. Scheduling Guidelines

a. The members of the Court expect counsel to work 
together to manage the case  and prepare it in an 
appropriate fashion for the Court’s consideration. In 
carrying out this task, counsel have a dual role both 
as officers of the Court and as client representatives.

b. The members of the Court expect counsel to 
work together to reach agreement on a fair briefing 
schedule given the scheduling requirements of the 
case. The Court of Chancery Rules do not have 
a default briefing schedule because counsel are 
expected to work together responsibly to craft a fair 
briefing schedule.

c. Before a scheduling dispute is brought to the 
Court, a good-faith direct effort—in- person or 
telephonic conversation—to work out the schedule 
by the senior Delaware lawyers is expected.

d. Guidance for scheduling in non-expedited cases:

i. In a non-expedited case, the general expectation 
for briefing a merits- related motion, such as 
under Rule 12(b), Rule 12(c), or Rule 56, is for the 
opening brief to be due 30 days after the motion is 
filed, the answering brief to be due 30 days later, 
and the reply 15 days after that.

ii. In a non-expedited case, the general expectation 
for briefing a discovery motion or non-case-
dispositive procedural motion is for the motion 
to be a speaking motion. If, instead, the motion 
is to be briefed, the opening brief should be filed 
with the motion. The opposition would generally 
be due two weeks after the motion is filed and the 
reply one week after that.

iii. When negotiating schedules in non-expedited 
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cases, counsel should be considerate and 
respectful of each other’s legitimate professional 
and personal commitments. There may be good 
cause for a schedule that departs from these 
guidelines.

e. Guidance for scheduling in expedited cases:

i. Expedited cases are unique. The Court gives 
them priority.  Counsel should give them similar 
priority.

ii. Briefing schedules should reflect the priority 
given to  expedited cases.  For non-case-
dispositive motions, the time for responses and 
replies should generally be measured in days.

iii. Parties in expedited proceedings should 
attempt to facilitate third-party discovery involving 
their non-party agents, such as investment banks.

f. Guidance for scheduling in summary proceedings:

i. Summary proceedings generally can be 
completed in 45-60 days. A faster or slower 
schedule may be warranted based on external 
events or the complexity of the case. Director  
information cases and stock list cases  will move 
faster.

ii. Because summary proceedings are by statute, 
“summary,” dispositive motion practice is often 
wasteful and delays final resolution. The Court will 
therefore typically enter a schedule culminating 
in a prompt trial at which all arguments, factual 
and legal, can be presented  summarily.  When 
discussing scheduling, parties should keep this in 
mind.

iii. As a general rule, parties should allocate 
approximately one third of the total calendar time 
allotted for a summary proceeding to closing the 
pleadings and engaging in written discovery, one 
third for depositions and (if necessary) expert 
discovery, and one third for pre-trial preparation 
and trial, including briefing and the pre-trial order.

iv. Because many summary proceedings can be 
decided on a short, largely undisputed record, 
parties should consider ways to present summary 
proceedings on a paper record, such as by a trial 
with oral argument on a stipulated paper record.

g. Scheduling stipulations:

i. Case scheduling stipulations are helpful because 

they inform the Court  that a case or motion is 
being addressed.

ii. Minor modifications to a briefing schedule or 
scheduling order that do not affect the date of 
the last brief or the hearing date do not require 
a stipulation. Counsel may agree in a letter or 
email, which will have the same import as a formal 
stipulation.

iii. The following exhibits provide sample 
scheduling stipulations:

(a) Exhibit 1 – A sample scheduling stipulation for 
a Rule 12(b)(6) motion.

(b) Exhibit 2 – A sample scheduling stipulation for 
cross-motions on summary judgment.

(c) Exhibit 3 – A sample case scheduling stipulation 
for a summary proceeding.

(d) Exhibit 4 – A sample scheduling stipulation for 
a preliminary injunction.

(e) Exhibit 5 – A sample case scheduling stipulation 
for a plenary action.

h. Recurring scheduling issues:

i. Identification of witnesses so they can be 
deposed during the period for discovery: Parties 
should generally use their reasonable best efforts 
to ensure that all witnesses who will testify at trial 
are deposed before trial. But parties sometimes fail 
to ask the standard interrogatory asking the other 
side to identify prospective trial witnesses. Then, 
they complain of unfairness if their adversary 
identifies a trial witness who was not  deposed. 
This problem, which is one of the complaining 
party’s own making, is avoided by using the 
standard interrogatory. One way to avoid disputes 
about this is to pose an interrogatory early in the 
case asking the other side to identify prospective 
trial witnesses. The party responding to that type 
of interrogatory should also facilitate efficient case 
processing by making a good faith effort to identify 
those persons under serious consideration to be 
trial witnesses, update the answer when required, 
and communicate in good faith with opposing 
counsel so that unnecessary deposition practice 
does not occur, but necessary depositions do. 
Because parties can avoid the problem of having 
discovery-style examination at trial by using the 
standard interrogatory, parties who fail to do so 
run the risk of not being able to depose a witness 
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before trial.

ii. Expert reports:

(a) In general, more confusion than efficiency 
arises when parties do not build in rebuttal reports, 
or even reports when necessary. It is usually 
more efficient and less controversial in terms of 
generating disputes for the parties to have their 
experts exchange all of their reports, and only then 
be deposed. Although there are a variety of ways 
to achieve the objective, the goal is that all experts 
should have completed their reports and analysis 
before they are deposed and before trial. Absent 
extraordinary circumstances, no new  expert 
analysis should be presented at trial. Rather, all 
expert analysis should be subject to fair testing 
through the pre-trial rebuttal or reply process and 
at deposition, so that parties and the Court have a 
reliable record on which to try the case.

(b) In general, the Court prefers that parties 
stipulate to limit expert written discovery to the 
final report and materials relied on or considered 
by the expert. Counsel should be aware that the 
Court understands the degree of involvement 
counsel typically has in preparing expert reports.   
Cross-examination based on changes in drafts is 
usually an uninformative exercise.

(c) Scheduling orders generally should contain 
a provision: Requiring the parties to identify any 
expert witnesses and the topics the expert(s) will 
offer testimony on; and Specifying a schedule for 
the submission of expert reports.

(d) A sample expert discovery stipulation can be 
found at Exhibit 6.

iii. The temporal relation of dispositive motions to 
the trial:

(a) Parties often provide for summary judgment 
motions to be filed at the end of discovery with 
briefing to be completed on the motions very 
shortly before the pre-trial briefs and the pre-trial 
stipulation are due, and trial is to commence. This 
creates inefficiency and a false exigency in non-
expedited cases. If the parties genuinely believe 
that a set of undisputed facts may exist on which 
a dispositive legal ruling may be made, then they 
should build time  in for the Court to resolve the 
motion on a non-emergency basis.

(b) Litigants should consider whether summary 
judgment is an efficient or appropriate vehicle if 

the “undisputed” facts arrive in boxes from each 
side containing hundreds of exhibits with briefs 
arguing different versions of events. Likewise, if 
only a subset of issues is susceptible of resolution 
on summary judgment, the parties should consider 
whether the delay in trial is worth the cost, as 
opposed to including all the legal and factual 
arguments in the trial briefs.

5. Pleadings

a. Answers:

i. An answer should repeat the allegations of the 
complaint and then set forth the response below 
each allegation. Otherwise the Court has to look 
back and forth from answer to complaint to see 
what is being denied.

ii. Parties should take seriously the provisions of 
Rule 8(b) and not aggressively deny basic facts 
without a good faith basis for doing so.

iii. It should go without saying that parties must 
have a Rule 11 basis for affirmative defenses. 
Parties should not rotely recite a laundry list of 
affirmative defenses, without carefully considering 
the applicability  of each defense to the facts of 
the case.

iv. The same principles apply to replies to 
counterclaims.

b. Amendments to pleadings:

i. If a party intends to oppose an amended 
pleading because the amendment would be futile, 
the Court prefers for the parties to stipulate to the 
amendment while reserving the right to challenge 
the sufficiency of the amended pleading at the 
time a response is due or through an appropriate 
motion. Although it is not improper to oppose a 
motion to amend because the amendment would 
be futile, it is cumbersome because it results in 
briefing that is to some extent duplicative of a 
motion to dismiss, but with the party who would 
normally bear the burden on such a motion filing  
only one brief.

ii. An amended pleading should be filed as a 
separate docket entry. Do not simply refer back 
to the version that was attached to the motion to 
amend. That version is hard to find. It is also often 
unsigned and unverified and therefore does not 
comply with Rules 2(aa) and 11.
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6. Motions

a. A submission of 15 pages or less may be 
submitted appropriately as a speaking motion with 
numbered paragraphs. A submission longer than 
15 pages should be submitted as a motion with a 
supporting brief so that the Court has the benefit of 
the structure established by Rule 171, including a 
table of contents and table of authorities.

b. 12(b)(6) or 12(c) Motions:

i. A Bound Copy of the Complaint and its Exhibits: 
Please submit two properly bound copies of 
the operative complaint and its exhibits when 
dismissal briefing is proceeding, as these are the 
key documents.

ii. Motions That Are Not 12(b)(6) or 12(c) Motions: 
It is  a  jarring experience for new law clerks to 
be given a box containing huge appendices that 
support a 12(b)(6) or 12(c) motion. For the judges 
of the Court of Chancery, that experience is also 
eyebrow raising as a challenge to a complaint 
must accept the well-pled facts as true and rely in 
addition only on the unambiguous terms of certain 
discrete kinds of documents (e.g., the contract 
in a contract case). Given the settled procedural 
standard, counsel should consider whether a 
12(b)(6) or 12(c) motion is really appropriate if 
a large appendix is required. More typically, the 
need for an appendix signals a desire to argue 
a different set of facts,  implicating at best Rule 
56 and usually opening the door to at least some 
discovery before the motion can be considered. 
As such, counsel should think before filing a 12(b)
(6) or 12(c) motion about conferring with the other 
side about an approach to discovery that would 
facilitate an early summary judgment motion 
instead.

c. Motions to expedite:

i. Although a motion to expedite historically has 
sometimes been viewed as superfluous for a 
summary proceeding, a short motion can provide 
the Court with helpful context. The motion to 
expedite in a summary proceeding need not justify 
the need for expedition. Rather, it can simply make 
reference to the statutory authority for summary 
treatment, then address the desired schedule, 
including any external events that would make a 
particular schedule appropriate.

ii. The response to a motion to expedite should be 
in the form of an opposition to a motion. By statute, 

summary proceedings must be held promptly. 
Your opposition should therefore focus on what is 
a reasonable schedule given the circumstances 
facing the parties.

iii. Parties should outline their respective 
preferred schedules in the motion to expedite and 
opposition. The Court should not be left in the dark 
until the teleconference. To the extent parties can 
agree on all or a portion of an expedited schedule, 
they should do so.

iv. For initial case scheduling issues, if a plaintiff 
has sought expedited treatment or filed a summary 
proceeding, and if the plaintiff has made a good-
faith effort to provide copies of the papers to the 
defendant(s) or their counsel and to speak directly 
to them if possible, then the plaintiff can and 
should contact Chambers to obtain a scheduling 
conference.

(a) The fact that the default date to respond to 
the complaint has not passed will not affect the 
Court’s willingness to entertain the scheduling 
conference.

(b) The need for a defendant to obtain Delaware 
counsel  will  not affect the Court’s willingness to 
entertain the scheduling conference. The Court 
generally will permit  non-Delaware counsel, 
including in-house counsel, to appear for purposes 
of the initial scheduling conference. Regardless, 
there is a sufficient pool of quality Delaware 
lawyers available that a delay in securing 
Delaware counsel should be rare.

d. Pro Hac Vice Motions: Opposing counsel should 
contact Chambers promptly  with any objection to a 
pro hac vice motion. Otherwise, the motion will be 
deemed unopposed.

e. Motions for Commission: Moving counsel should 
advise Chambers whether a motion is opposed or 
unopposed. Opposing counsel should respond by a 
single copy of a short letter promptly when asked 
by moving counsel if a motion for commission is 
opposed.

f. Substantive cross-motions:

i. If substantive cross-motions are contemplated, 
such as for judgment on the pleadings or for 
summary judgment, the parties shall work to 
reduce the number of briefs. A four-brief sequence 
rather than a six-brief sequence is preferred.
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ii. If there are multiple parties, the parties 
should consider the commonality  of issues and 
attempt to come up with a logical sequence and 
coordination that reduces the number of briefs. 
In cases with large numbers of parties who each 
intend to file motions, the parties should consider 
filing briefs with colored covers like those used in 
the Supreme Court to help all concerned collate 
and use the briefs efficiently.

iii. Take note of the caution, set forth above, 
regarding the scheduling of dispositive cross-
motions close to trial.

7. Discovery

a. Preservation of Electronically Stored Information

i. All counsel (including Delaware counsel) 
appearing in any case before  this Court are 
reminded of their common law duty to their clients 
and the Court with respect to the preservation 
of electronically stored information (“ESI”) in 
litigation. A party to litigation must take reasonable 
steps to preserve information, including ESI, that 
is potentially relevant to the litigation and that is 
within the party’s possession, custody or control. 
ESI takes many forms and may be lost or deleted 
absent affirmative steps to preserve it. As set forth 
below, at the very minimum that means that parties 
and their counsel must develop and oversee a 
preservation process. Such a process should 
include the dissemination of a litigation hold notice 
to custodians of potentially relevant ESI.

ii. Counsel oversight of identification and 
preservation processes is very important and 
the adequacy of each process will be evaluated 
on a case- by-case basis. Once litigation has 
commenced, if a litigation hold notice has not 
already been disseminated, counsel should 
instruct their clients to take reasonable steps to 
act in good faith and with a sense of urgency to 
avoid the loss, corruption or deletion of potentially 
relevant ESI. Failing to take reasonable steps to 
preserve ESI may result in serious consequences 
for a party or its counsel.

iii. What steps will be considered to be reasonable 
will vary from litigation to litigation. In most cases, 
however, a party and its counsel (in-house and 
outside) should:

(a) Take a collaborative approach to the 
identification, location and preservation of 
potentially relevant ESI by specifically including 

in the discussion regarding the preservation 
processes an appropriate representative from 
the party’s information technology function (if 
applicable);

(b) Develop written instructions for the preservation 
of ESI and distribute those instructions (as well as 
any updated, amended or modified instructions) in 
the form of a litigation hold notice to the custodians 
of potentially relevant ESI; and

(c) Document the steps taken to prevent the 
destruction of potentially relevant ESI.

iv. Experience has shown that some of the 
potential problem areas regarding preservation 
of ESI include business laptop computers, home 
computers (desktops, laptops, tablets and mobile 
devices), external or portable storage devices 
such as USB flash drives (also known as “thumb 
drives or key drives”) and personal email accounts. 
While this list is not exhaustive, it is meant to 
be a starting point for parties and their counsel 
in considering how and where their clients and 
their employees might store or retain potentially 
relevant ESI. Counsel and their clients should 
discuss the need to identify how custodians store 
their information, including document retention 
policies and procedures as well as the processes 
administrative or other personnel might use to 
create, edit, send, receive, store and destroy 
information for the custodians. Counsel also 
should take reasonable steps to verify information 
they receive about how ESI is created, modified, 
stored or destroyed.

v. While the development and implementation 
of a preservation process after litigation has 
commenced may not be sufficient by itself to 
avoid the imposition of sanctions by the Court if 
potentially relevant ESI is lost or destroyed, the 
Court will consider the good-faith preservation 
efforts of a party and its counsel. Counsel are 
reminded, however, that the duty to preserve 
potentially relevant ESI is triggered when litigation 
is  commenced or when litigation is “reasonably 
anticipated,” which could occur before litigation is 
filed.

vi. Parties and their counsel can agree with 
opposing parties and their counsel to limit or forego 
the discovery of ESI. Whether or not parties enter 
into such an agreement, however, it is beneficial 
for parties and their counsel to confer regarding 
the preservation of ESI early in the litigation. It is 

-- 161 --



Delaware Business litigation: the national Practice in a local court

also recommended that after preservation has 
been addressed, counsel for all parties confer 
about the scope and timing of discovery of ESI. 
Some of those issues are addressed in further 
detail below.

b. Collection and Review of Documents in Discovery

i. Practitioners are reminded about the importance 
of the careful collection and review of documents 
(which, for the purposes of these Guidelines, 
includes electronically stored information) in 
proceedings before the Court of Chancery. The 
Court has been, and remains, reluctant to adopt 
a “one- size-fits-all”  approach     to  the  collection   
and   review  of    documents, especially given 
the variety of cases that come before the Court, 
where the issues, complexity, timing, relief 
sought and resources of the parties may differ 
dramatically. The Court also is mindful of the 
considerable burdens of collecting documents for 
review and production, and the potential leverage 
that these obligations can create in litigation. 
Thus, it seeks to remain flexible, reasonable and 
efficient in resolving discovery disputes. To help 
practitioners, a few observations and problem 
areas are discussed below.

ii. The Court encourages counsel to meet and 
confer promptly after the start of discovery to 
develop a discovery plan that includes electronic 
discovery. Transparency to the other parties 
regarding the process and parameters used to 
collect documents (e.g., the custodians, electronic 
search terms, cutoff dates used, and steps 
taken) is essential to (i) identify potential areas of 
disagreement early in the process, and (ii) provide 
some protection to parties if problems later arise. 
To the extent that the collection process and 
parameters are disclosed to the other parties 
and those parties do not object, that fact may 
be relevant to the Court when addressing later 
discovery disputes.

iii. When interested persons are responsible for 
the collection or review of their own documents 
for purposes of production, the reliability of 
the process is more likely to be questioned. 
Accordingly, experienced outside counsel 
should be actively involved in establishing and 
monitoring the procedures used to collect and 
review documents to determine that reasonable, 
good faith efforts are undertaken to ensure that 
responsive, non-privileged documents are timely 
produced. In addition, as a general matter, the 

Court prefers that, whenever practicable, outside 
counsel or professionals acting under their 
direction will conduct document collection and 
review. As with many discovery issues, a goose 
and gander  discussion often helps parties reach 
a reasonable balance fitting to the particular case.

iv. Among other things, the procedures used to 
collect and review documents generally should 
include interviews of custodians who may 
possess responsive documents to identify how 
the custodians maintain their documents and 
the potential locations of responsive documents, 
including the files and computers of administrative 
or other personnel who prepare, send, receive or 
store documents on behalf of the custodians.

v. Unlike paper documents, electronically stored 
information is susceptible  to modification or 
deletion during collection. Therefore, counsel 
should exercise care in developing appropriate 
collection procedures. In that regard, counsel 
should be mindful of the obligation to take 
reasonable steps to preserve information, 
including electronically stored information, which 
is potentially relevant to the litigation. Counsel 
also should  consider issues of burden and 
expense, taking into account the needs of the 
case, the amount in controversy, limitations on the 
parties’ resources, and the relative importance of 
the various issues at stake in the litigation.

The Court is aware that in order for litigation 
to produce justice, the costs of the litigation 
must be proportionate to what is at stake. 
That awareness applies with special force to 
the subject of electronic discovery. Precisely 
because the extent of electronic discovery that 
is appropriate depends on case-specific factors, 
the Court has been reluctant to adopt mandatory 
requirements that may be unjust because they 
require expenditures that are unduly costly given 
the subject of a particular case. But because the 
Court has eschewed a mandatory approach, 
it is essential and not optional that the parties 
discuss this subject directly and try to reach a 
case-specific accord based on a candid appraisal 
of the information base each side has, the 
costs of employing various electronic discovery 
techniques, and the stakes at issue in the case. 
Through this process of good faith information 
sharing and give and take, plus application of the 
goose and gander rule, counsel should usually be 
able to fashion an effective, if necessarily imperfect 
approach. Given the reality of how most business 
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is conducted and even how most of us generate 
information in our personal lives, it is unlikely that 
the subject of electronic discovery can be avoided 
in any  class of cases altogether. Most relevant 
evidence will have been created electronically in 
the first instance and in the case of e-mails often 
never printed out in paper form. But the extent to 
which the parties will go to retrieve information 
electronically is a subject for good faith, case-
specific consideration and counsel are expected 
to apply  common  sense  judgment. And that 
especially applies when one party in a case has 
virtually no discovery burden. That advantaged 
position does not license the party to expect the 
other party that will have substantial production 
burdens to use means of electronic discovery 
that are disproportionate to the economics of the 
matter.

vi. The Court expects Delaware counsel to play an 
active role in the discovery process, including in the 
collection, review and production of documents, 
and in the assertion of privilege. If Delaware 
counsel does not directly participate in the 
collection, review and production of documents, 
Delaware counsel should, at a minimum, discuss 
with co-counsel the Court’s expectations. In 
addition, Delaware counsel should be involved in 
making important decisions about the collection 
and review of documents and should receive 
regular updates, preferably in writing, regarding 
the decisions that are made on key issues, such 
as the selection of custodians and search terms. 
The Court expects Delaware counsel to be able 
to  answer questions regarding the manner in 
which the document collection and review was 
conducted. It is therefore recommended that 
Delaware counsel and co-counsel collectively 
maintain a written description of the discovery 
process, including detailed information regarding 
efforts to preserve documents, custodians 
identified, search terms used, and what files  were  
searched.    A  document  can  be  found  at  Exhibit  
10  that is intended to assist counsel in developing 
a sound document collection process. Exhibit 10 
is not intended to mandate issues to consider in 
every case, nor is it intended to be an exhaustive 
list of all issues that should be considered in any 
particular case.

vii. One of the most difficult parts of the discovery 
process involves reviewing documents for 
privilege, determining under the time pressure 
of discovery deadlines whether a document is 
privileged, and preparing the resulting privilege 

log. In the first instance, more junior lawyers 
typically are required to make the initial judgment 
calls about which documents might be subject 
to a claim of privilege. Understandably, lawyers 
are concerned about making a mistake and 
producing a privileged document. This often leads 
to a tendency to overdesignate documents as 
privileged, including by designating as privileged 
every document received or sent by anyone who 
is an attorney or any document that refers to an 
attorney, even though the attorney may not have 
been acting as an attorney and the communication 
may not have been for the purpose of facilitating 
the provision of legal advice. Likewise, preparing 
a privilege log is a professionally difficult task, 
because it requires the lawyer to describe the basis 
for the application of the privilege sufficiently so 
that the party seeking disclosure can understand 
the basis of the privilege assertion, but without 
disclosing the very information the privilege 
legitimately protects.

(a) Precisely because of these difficulties, and 
because disputes about the improper assertion 
of privilege are common, the senior lawyers in 
the case, especially senior Delaware lawyers, 
must provide guidance about how the privilege 
assertion process should unfold. That includes 
guidance about: 1) the Delaware standards 
for asserting any privileges the client wishes 
to assert; 2) protocols for identifying the initial 
cut of documents that warrant a closer review 
for privilege; 3) protocols for ensuring that the 
Delaware standards are applied with fidelity when 
determining that specific documents are exempt 
from production on privilege grounds; and 4) 
the Delaware requirements for setting forth on 
a privilege  log sufficient information about the 
document to enable the opposing party and the 
court fairly to assess whether privilege properly 
has been asserted. Senior lawyers, including 
senior Delaware lawyers, should make the final 
decisions on difficult privilege questions.   As 
important, senior lawyers, including senior 
Delaware lawyers, must ensure that the guidance 
provided was actually put into practice and 
followed. Although this does not mean that senior 
lawyers must personally conduct the privilege 
review or prepare the privilege log, they must take 
reasonable steps to ensure that privilege only 
has been asserted in accordance with a good 
faith reading of Delaware law, that there has not 
been systematic overdesignation, and that the 
privilege log contains sufficient descriptions of the 
documents in question.  One possible  approach 
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to fulfilling this duty would be for a senior Delaware 
lawyer to review a representative sample of 
the entries on the privilege log and associated 
documents in order to assess compliance with 
Delaware law and practice. By this or other means, 
the senior Delaware lawyers must personally 
assure themselves that the privilege assertion 
process has been conducted with integrity.  What 
does this mean in practice? It means that when 
there is a hearing in the Court, a senior Delaware 
lawyer must be able to take the podium, explain 
the basis for the assertion of a disputed claim 
of privilege, and be knowledgeable about the 
privilege assertion process.

(b) Even more so than with other areas of 
discovery, it is essential to communicate with 
clarity about the assertion of privilege with your 
friends on the other side of the “v.” Through the 
process of give- and-take, the parties often can 
minimize some of the burdens and the common 
misunderstandings in the privilege assertion 
process that lead to motion practice.  Here are 
some suggestions:

The Court generally does not expect parties to log 
post- litigation communications. Although there 
may be exceptions, particularly in an injunction 
proceeding in a still-developing situation, 
frequently parties should be able to use the date 
on which suit was filed as a cutoff for privilege 
review.

It may be possible for parties to agree to log 
certain types  of documents by category instead 
of on a document-by- document basis. Categories 
of documents that might warrant such treatment 
include internal communications between lawyer 
and client regarding drafts of an  agreement, or 
internal communications solely among in- house 
counsel about a transaction at issue. These kinds 
of documents are often privileged and, in many 
cases, logging them on a document-by-document 
basis is unlikely to be beneficial.

There are different approaches to logging email 
chains and email attachments. Some lawyers 
typically log only the top email in the chain. 
Others log every email in the chain. Some lawyers 
describe the attachment separately. Others allow 
the logging of the e-mail to suffice. Parties should 
attempt to agree on the procedures that both 
sides will use.

Different cases may warrant different approaches 

to redactions. Often redacted copies are produced 
and a redaction log provided.  Depending on what 
is at stake  and is cost-effective, the parties may 
agree that each side will withhold the entirety of a 
document if any part of the document is subject 
to a bona fide claim of privilege. Parties also may 
agree to dispense with a log for partially redacted 
emails or other communications where the face of 
the document provides the factual information that 
otherwise would appear on a log.

(c) When logging documents on a document-by-
document basis, parties should bear in mind that 
a privilege log must describe the document being 
withheld in such a way that, without revealing 
information that is itself privileged or protected, 
the opposing party and the Court can assess the 
propriety of the asserted basis for withholding 
the document. It is the exceedingly rare, perhaps 
apocryphal, description that actually reveals the 
substance of underlying legal advice. The guiding 
principle for privilege logs is to provide opposing 
parties with sufficient information to allow them 
to challenge decisions to withhold documents 
for privilege.  It is therefore inconsistent with that 
principle, and with the spirit of these guidelines, for 
parties who receive a proper privilege log to use 
it as the basis for a claim that the generation of 
the privilege  log waived privilege in any way. The 
Court discourages use of a short list of repetitive 
descriptions. Descriptions should be document-
specific, and should provide context so that the 
reader can understand the basis for the claim of 
privilege. Therefore, if  the privilege in question is 
the attorney-client privilege, the log should explain 
the basis for the assertion of privilege and provide 
a brief identification of the issue involved. Whether 
the information provided in a privilege log is 
sufficient may depend on the nature  of the claims 
in the litigation. Rote repetition of “Communication 
for the purpose of providing legal advice” is not 
adequate. “Communication for the purpose of 
providing legal advice regarding securities laws,” 
on the other hand, might be adequate. Similarly, 
in a case challenging a merger, where both legal 
and business issues are in play, “Communication 
for the purpose of providing legal advice regarding 
merger” is not adequate. But “Communication for 
the purpose of providing legal advice regarding 
terms of draft merger agreement” might be 
adequate. If the individuals drafting and reviewing 
the log have difficulty describing the role of the 
lawyer or why the issue is primarily a legal one 
on which legal advice was sought or given, that 
may be an indication that the communication 
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is not privileged. It may instead be a general 
business discussion on which a lawyer was 
included, a factual update, a cover email attaching 
documents, or an effort to schedule a conference 
call or a meeting. The requirement of a meaningful 
description thus not only provides necessary 
information to the other side, but also serves as a 
check on over-designation.

(d) The parties should provide information about 
the individuals identified on the log, including 
whether they are attorneys, their titles, and their 
affiliations. The members of the Court have seen 
too many logs containing names without any 
identifying information about who is a lawyer and 
who works for whom. If third parties are recipients 
or authors of a document, the privilege assertion 
should address how their relationship with the 
client or counsel justifies maintaining the privilege 
(e.g., is there a common interest exception or is 
the third-party a qualified advisor whose access 
to privileged communications is permissible). 
Additional detail and context will be necessary in 
certain other situations, such as, if someone is 
acting both as a business person and lawyer. In 
many situations where lawyers have mixed roles, 
counsel will have to segregate the privileged 
portions of communications from those that are 
non-privileged.

(e) To prepare a privilege log with integrity requires 
the involvement of senior lawyers who know the 
applicable standards, understand the precise 
roles played by the client representatives, and 
have the relationship and stature with the client 
to discuss documents frankly and make principled 
assertions of privilege. This is particularly true of 
the many common situations when a document is 
only partially subject to a claim of privilege (such 
as a portion of corporate minutes) and where 
the bulk of the document should be produced if 
responsive.

vii. The goose and gander rule is typically a good 
starting point for constructive discovery solutions. 
Through good faith discussion, the parties will 
better understand the basis for each other’s 
production of privileged documents, reduce 
disputes based on misunderstandings, and foster 
a more efficient production process.

c. Expedited Discovery in Advance of a Preliminary 
Injunction Hearing

i. The Court routinely handles cases in which 

a preliminary injunction is requested on an 
expedited basis. The time constraints inherent 
in  expedited litigation necessarily limit both the 
scope and timing of discovery and can impose 
considerable burdens on the parties. Accordingly, 
the Court expects the parties to work together in 
good faith  to facilitate the timely completion of 
the discovery necessary for a fair presentation 
of the preliminary injunction application to the 
Court. The following guidelines set forth typical 
practice as to the conduct of expedited discovery 
in advance of a preliminary injunction hearing in 
high stakes commercial and corporate litigation. 
The Court encourages the parties  and  counsel  
to  consider  the  practices  described  below, 
while recognizing that it may be appropriate for 
the parties to proceed in a different manner in a 
particular situation, taking into account the needs 
of the case, the amount in controversy, limitations 
on the parties’ resources, and the importance of 
the issues at stake.

ii. Written Discovery.  Although all types of written 
discovery may be used  in the appropriate 
circumstances, in expedited cases seeking a 
preliminary injunction, written discovery typically is 
limited to document requests, as well as narrowly-
tailored interrogatories intended primarily to 
identify persons with relevant knowledge. 
The parties’ initial written discovery requests 
should be focused on the key issues relevant 
to the resolution of the matters presented in the 
application for a preliminary injunction. If further 
proceedings are necessary after the application is 
heard, there will be the opportunity for additional, 
non-duplicative discovery. To facilitate prompt 
responses to written discovery requests and the 
production of documents (which, for purposes of 
these Guidelines, includes electronically stored 
information), the plaintiff should serve its initial 
written discovery requests with the complaint or 
a motion to expedite (or  if not feasible, as soon 
as possible thereafter), and the defendant should 
propound any requests it may have promptly.

The parties should agree upon a schedule so that 
initial written discovery and document production 
is completed before the start of depositions.   Due 
to the nature of expedition, such a schedule 
usually will require the parties to respond to 
written discovery in a shorter time period than the 
default period set forth in the Court of Chancery 
Rules. In some cases, the parties may decide 
to forego formal responses in favor of informal 
communications regarding document production. 
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To avoid misunderstandings or delays, the 
responses and objections to document requests, 
whether formal or informal, should make clear 
what categories  of documents will be produced. 
The parties should meet and confer promptly 
to attempt to resolve any disputes regarding 
the scope of document production, with the 
understanding that time constraints necessarily 
limit the scope of discovery, including the ability 
to search and review documents extensively. In 
addition, the Court encourages documents to be 
produced on a “rolling basis” and for the parties 
to agree that certain significant documents (as 
discussed more below in “Document Collection”) 
will be produced as soon as feasible after the start 
of discovery (typically subject to an agreement 
that they will be treated as “attorneys eyes only” 
until a confidentiality order is entered).

iii. Document Collection. When responding to 
written discovery requests, the parties are obligated 
to conduct a reasonable search for relevant and 
responsive documents. The expedited nature of 
preliminary injunction applications necessarily 
affects what is deemed to be “reasonable” by the 
Court. Although each party ultimately is responsible 
for its own document collection  and  production,  
the  Court  expects  the  parties  to discuss 
limitations on expedited discovery. In connection 
with the foregoing, the Court expects the parties 
to freely exchange information concerning the 
scope of their respective document collections 
(e.g., what documents are being collected, how 
they are being collected, what computers or other 
electronic devices are being searched, and any 
search terms or other restrictions being utilized to 
collect documents).

After a request for a preliminary injunction is 
filed, the parties should collect and produce the 
“core documents” associated with that application 
promptly. Although every dispute is unique, 
attorneys who frequently practice before the 
Court generally can identify the documents that 
are most likely to contain relevant information. For 
example, where a corporate transaction (e.g., a 
merger) is being challenged, the “core documents” 
typically include, at least, (i) the minutes of the 
relevant meetings of the board of directors and 
any board committees, (ii) the materials provided 
to the directors related to the transaction, (iii) 
the working group lists associated with the 
transaction, and (iv) the engagement agreements 
and fee arrangements with investment advisors.

The parties should identify the key custodians 
and focus their document collection efforts on 
those custodians. Typically, parties agree to limit 
the number of custodians from which each party 
collects. In connection with any such negotiations, 
each party should make a good faith, reasonable 
attempt to identify the custodians who are 
reasonably likely to possess relevant documents. 
Notwithstanding any agreement to limit the number  
of custodians, unless otherwise agreed, parties 
should collect from any centralized document 
repository or system that is likely to contain 
relevant documents (e.g., document management 
systems, sharepoints, central files).

Parties typically agree to limit the computer 
devices and systems from which they collect, the 
date range associated with various document 
requests, and the file types collected (e.g., 
excluding “.exe” files). Parties also typically agree 
that they will not produce documents created after 
the date that the complaint was filed, unless post-
complaint events are or become relevant to the 
dispute.

Even in expedited discovery, counsel should 
interview the custodians from whom they have 
collected to understand, among other things, any  
potential sources of relevant documents (e.g., 
centralized document repositories or systems, 
PDAs, work and home computers), determine the 
records that are kept in the ordinary course, and 
identify any relevant jargon, acronyms or code 
names.

Outside litigation counsel should actively oversee 
the collection of documents. As in any other case, 
the Court expects Delaware counsel to play an 
active role in the collection, review and production 
of documents in expedited litigation. The role that 
the Court expects Delaware counsel  to play is set 
forth above in the general discussion of document 
collection and review. Those expectations are not 
lessened in expedited litigation, and if anything 
become more important because of the absence 
of any room in the schedule to redress discovery 
shortcomings.

If search terms are utilized to identify potentially 
relevant documents, the parties should make a 
good-faith, reasonable attempt to negotiate those 
terms with the opposing parties. In any such 
discussions, the  Court expects the parties to 
exchange relevant information, such as statistics 
concerning the number of documents or “hits” 
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associated with particular search terms and 
examples of documents that are responsive to 
particular search terms but are not relevant to the 
case.

iv. Document Review and Production. The 
Court expects outside litigation counsel actively 
to oversee document collection, review and 
production pursuant to a reasoned process 
designed to result in the prompt production of the 
documents necessary for a fair presentation of the 
dispute to the Court.

The Court does not require documents to be 
produced in a particular format. The parties are 
expected to cooperate to produce documents in 
a format that is usable to the parties. Typically, 
the parties agree to produce most documents 
as single- or multiple-page image files, and to 
produce spreadsheets, audio and video files, etc., 
in their native  format.  The parties also typically 
agree to provide standard load files (e.g., a data 
file for metadata and an image file for images), 
certain metadata (if reasonably available) and 
text-searchable documents. Absent agreement, 
the parties typically do not provide OCR (optical 
character recognition) data.

Eliminating the production of duplicate, 
substantively identical documents (both within 
and across custodians) is a standard practice 
that the Court encourages. In connection with the 
foregoing, parties typically record the custodians 
possessing duplicate copies and provide that 
information as a separate field in the production 
load files.

As mentioned above, the parties usually agree 
to produce significant documents as soon as 
possible, and all other documents on a rolling 
basis, and the Court encourages this practice.

v. Privilege and Redaction Logs. In expedited 
litigation, the  Court encourages the parties 
to make agreements that reduce the time, 
expense and burden associated with conducting 
a document-by-document privilege review and 
preparing privilege and redaction logs so that the 
merits of the application may be developed in the 
limited time available and fairly presented to the 
Court. 

For example, the parties may agree to limit 
the types of documents  that will be logged 
(e.g., to include only documents from a certain 
time frame or relating to certain subjects, or to 

exclude communications post-dating the filing of 
the complaint or solely between attorneys). The 
parties also may agree to defer a privilege log until 
later stages of the litigation.

The parties also frequently agree to forego a 
redaction log if the information in such a log 
would be redundant of information provided in the 
redacted documents—for example, if the redacted 
document identifies the sender and recipients of 
the communication, the general subject matter 
(e.g., through a “subject” line on an email), and the 
basis for the redaction (e.g., the redacted material 
is stamped “Redacted—attorney-client privilege”).

Finally, the parties sometimes agree to forego a full 
document-by- document privilege review before 
production and, instead, enter into a “quick peek” 
agreement whereby the party seeking discovery 
is permitted to review responsive documents 
without effectuating a waiver of privilege by 
the producing party. Whether a quick peek 
agreement is appropriate depends on the facts 
and circumstances of each case, and counsel and 
client should confer to make an informed decision 
about whether to enter into such an agreement. 
A sample quick peek agreement is attached as 
Exhibit 11. This sample does not necessarily 
ensure that documents produced pursuant to 
the agreement will not be considered a waiver of 
privilege in other jurisdictions, and this risk should 
be discussed between counsel and client.

vi. Discovery from Third Parties. Expedited 
litigation often involves discovery of third parties, 
such as investment advisors. The Court expects 
that the parties will (i) encourage the third parties 
that they have retained  or with which they have 
relationships to respond promptly to discovery 
requests, and (ii) help facilitate the completion 
of third party discovery in accordance with the 
expedited schedule.

d. Discovery Disputes

i. Parties should meet and confer before bringing 
discovery disputes to the Court’s attention. The 
Court will not be inclined to consider arguments 
or authorities that have not previously been 
presented to the other side. If the argument or 
authority had been presented, perhaps the dispute 
would have been resolved.

ii. If one party moved to compel or seeks a 
protective order, the responding party should not 
cross-move on the identical issue just to get the 
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last (and fourth) brief. In ruling on a motion to 
compel, the Court can grant any relief that would 
be sought by way of protective order. See Rules 
26(c) & 37(a)(4)(B) & (C).   Likewise, in ruling on 
a motion for protective order, the Court can grant 
any relief that would be sought by way of a motion 
to compel.  See Rule 26(c).

e. Confidentiality Stipulations and Orders

i. Confidentiality stipulations and orders should 
recognize that proceedings in open court are 
generally public and that materials used in open 
court become part of the public record. These 
stipulations also typically cover more than the 
topics covered by Rule 5 and should typically 
reference Rule 26 as well. A stipulation should 
not provide that confidentiality restrictions would 
“continue to be binding throughout and after the 
conclusion of the Litigation, including without 
limitation, any appeals therefrom” without making 
any exception for information that becomes part of 
the public record. Such a restriction as drafted is 
overbroad and an invalid prior restraint.

ii. If counsel believes that certain limited and 
highly confidential information requires that the 
courtroom be closed, then counsel should make 
an application well in advance of the hearing 
in question. In some circumstances, it may be 
appropriate for counsel to agree on a more limited 
procedure to protect confidentiality (for example, 
agreeing to use aliases to refer to certain non-
parties in court), and inform the Court of that 
agreement.

iii. Responsibilities of Parties Obtaining Access To 
Confidential Information: Litigation in the Court of 
Chancery often involves the production in discovery 
of very sensitive, non-public information. When 
litigants and their counsel and advisors obtain 
access to such information, it is their responsibility 
to abide strictly by the terms of the confidentiality 
order in place. Particularly troubling have been 
situations when litigants have had access to 
confidential, non-public information about the 
value of a public corporation and have traded 
in the securities of that corporation. If a litigant 
or a litigant’s advisor engages in such trading, 
they should expect to be subject to intensive 
scrutiny and, at minimum, to face the requirement 
of reporting themselves to the Securities and 
Exchange Commission and possibly even worse 
sanctions, including the mandatory disgorgement 
of any trading profits and a potential bar to 

acting as a class representative in future class 
or derivative actions in this Court. To avoid these 
situations, counsel for litigants and their advisors 
who receive access to confidential, non-public 
information should discuss these principles with 
them and advise them that procedures need to be 
in place to avoid violations of the order and trading 
in securities on the basis of confidential, non-
public information. More generally, litigants and 
non- litigants who access confidential discovery 
material under a confidentiality order of this 
Court should be reminded by counsel that their 
use and handling of such confidential information 
may also be subject to other laws and regulations 
of the State of Delaware and other jurisdictions 
protecting personal privacy and other public policy 
purposes.

iv. Two sample confidentiality stipulations are 
attached as Exhibits 7 and 8, and available on the 
Court’s website.

8. Compendia and Appendices

a. The compendium is counsel’s opportunity to 
provide the Court with authorities that the Court 
otherwise does not have at its fingertips.

i. Each member of the Court has in Chambers 
a set of the Delaware case reporters and the 
Delaware statutes. Hence a compendium need 
not  include these authorities.

ii. Rule 171(h) calls for a party to provide 
unreported decisions because these decisions 
are not in the books that are readily available 
to the Court. Authorities from non-Delaware 
jurisdictions are similarly not readily available to 
the Court and must be pulled from Westlaw or 
Lexis. Well- advised practitioners will include the 
key non-Delaware authorities, even if they are 
formal, published decisions.

iii. The Court has ready access to the major 
Delaware treatises. If you are relying on excerpts 
from other treatises or practitioner pieces, consider 
including these materials in the compendium.

iv. A compendium that includes every single 
unreported or non-Delaware authority will be large 
and cumbersome. The members of the Court often 
carry compendia with them. Include the decisions 
that the Court should read. As a rough guideline, 
if a case is cited only once, consider leaving it out 
of the compendium. If a case already has been 
provided in an earlier compendium, simply note 
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that fact. You need not provide an additional copy.

v. Use your judgment. If you are confident enough 
to compile a shorter compendium of what you 
consider the key authorities, feel free to submit 
it, and even include the key Delaware published 
materials. Counsel who give the Court and its law 
clerks handy-to-use compilations of the key legal 
sources are likely to best ensure that the Court 
understands their arguments.  This is also true of 
the key factual exhibits.

b. The appendix is counsel’s opportunity to provide 
the Court with the documentary information 
necessary to decide a motion. As with compendia, 
members of the Court often carry appendices with 
them. To the extent possible, parties  responding to 
a motion or opening brief should avoid duplicating 
materials in  their own appendices. The Court does 
not need multiple copies of large documents. Cite 
to the document that appeared in the appendix that 
accompanied the opening brief.

c. Use tabs. For some reason, the advent of e-Filing 
has led some practitioners to believe that an 
untabbed appendix or compendium is useful. It is 
not. To find Exhibit 13, a tab is still necessary. If you 
want the judge and law clerk to read  your papers, it 
is critical to touch and feel the final version yourself 
with a view toward considering how reader-friendly 
it is.

d. Avoid the Manhattan Phonebook. If a submission 
is huge, uncomfortable to hold, and likely to fall 
apart, please break it into separate usable volumes.

9. Trial Procedure

a. Pre-trial orders:

i. Parties should consider submitting the pre-
trial order after the close of pre- trial briefing so 
that the parties can take into account the other 
side’s briefs when negotiating stipulated issues 
of fact and drafting proposed issues of fact.  In 
the sections of the pre-trial order setting forth 
proposed findings  of fact, a party may opt to 
include quotations from the other side’s briefs  or 
expert reports with supporting citations. If one side 
has made an assertion and the other side wants to 
adopt it, the Court likely will treat it as fact unless 
it appears completely contrary to the evidence or 
the opposing party changes its position and shows 
good cause for doing so.

ii. All witnesses, including potential rebuttal 

witnesses, should be identified.

b. Trial exhibits:

i. Parties should prepare and submit Joint Exhibits. 
Parties should  not submit separate Plaintiffs’ 
Exhibits or Defense Exhibits. Giving a document a 
“JX” number does not mean you are stipulating to 
its admissibility; it just helps eliminate redundancy 
and allows everyone to work off one original set 
of exhibits.

ii. Exhibits should be in chronological order. If the 
matter is highly expedited, such that chronological 
ordering is not feasible, parties should give the 
Court a chronological list of exhibits as soon as 
practicable.

iii. Binders containing all exhibits that examining 
counsel expects to refer to in examining a 
particular witness, and only those exhibits, are 
helpful to the Court in cases with a substantial 
number of trial exhibits.

iv. Parties should work together to avoid 
duplication. If a duplicate is discovered, it should 
be eliminated.

v. Each side should plan its case so as to 
avoid deluging the Court with exhibits.  It is not 
acceptable to simply dump in every deposition 
exhibit.

vi. Parties should deliver four copies of tabbed 
exhibit binders to the Register in Chancery not later 
than the day before trial begins. The copies are 
allocated as follows: Court, Witness Stand, Court 
Reporter,  Judicial  Clerk. The Court Reporter’s 
copy should become the official copy after trial 
for purposes of appeal and should remain free 
of  annotations.  Binders should have rings that 
measure no more than 2” in circumference. A 
binder with 2” rings will measure 3” across the 
spine. The Court, its staff, and the Court Reporters 
have found that larger binders are cumbersome.

vii. Parties should meet and confer regarding and 
attempt to resolve as many evidentiary issues as 
possible.

(a) Any objections to proposed exhibits or 
witnesses shall  be identified in the pre-trial order.

(b) Major evidentiary issues should be raised by 
motion in limine.

(c) Minor evidentiary issues should be addressed 
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during trial or reserved for post-trial briefs.

(d) Any evidentiary objections not raised as set 
forth above will be deemed waived.

c. Trial procedure:

i. Parties should expect to divide trial time equally.

(a) If your side is talking, it comes out of your 
time. This includes questioning witnesses, making 
objections, and arguing points.

(b) Parties should track time usage. Beginning 
with day two of a multi-day trial, the parties should 
confer and agree at the lunch break or at the 
end of each day on time usage to date and the 
anticipated time remaining for each side.

ii. As a general principle, whoever has the burden 
of proof should present their case first and control 
the call of the witnesses. This means that the party 
with the burden of proof may call an opposing 
party’s witness as  part of its case-in-chief.

iii. As a general principle, witnesses should 
appear only once unless recalled in the rebuttal 
case. If both sides are calling a witness, then the 
party with the burden of proof has the option of 
how to proceed. The Court generally finds that 
it is more efficient and comprehensible to hear 
witnesses tell their own story first and then be 
cross-examined. If the party with the burden of 
proof elects to proceed in that fashion, then at 
the time the witness is called, the party controlling 
the witness would present the witness first, then 
the other side would cross-examine the witness 
without any limitation to the scope of direct. 
Alternatively, the party with the burden of proof 
may elect to proceed with a hostile examination 
of the witness. If this course is followed, then the 
party controlling the witness will be permitted to 
follow with a complete direct examination.

10. Forms of Order

a. Parties should work cooperatively to agree upon 
forms of order.

b. An order may be agreed as to form so as to avoid 
any argument that a party has waived a right to 
appeal or to revisit an issue that has been determined 
preliminarily for purposes of an injunction, discovery, 
or similar pre-trial purpose.

c. If parties are truly unable to agree, then the 

prevailing party should submit a form of order under 
a cover letter that identifies the issues between the 
parties and explains why the proposed form of order 
addresses them appropriately.

i. Under the principle that letters should be short, 
a party should submit a motion for entry of order if 
there are a large number of issues.

ii. The non-prevailing party should respond by 
letter or opposition and provide a mark-up of the 
prevailing party’s proposed form of order. The 
non-prevailing party should not respond with a 
completely different form of order.

iii. The prevailing party should then reply.

iv. If a motion or relief was granted in part and the 
Court has not otherwise directed a party to take 
the lead on submitting a form of order, then the 
movant is the prevailing party for purposes of 
initiating the submissions.

d. If the Court has requested a form of order, then 
unless otherwise directed, a form of order should be 
submitted within one week of the ruling.

11. Representative Actions

a. Parties to representative actions who are aware of 
other proceedings involving the same subject matter 
should (i) advise the Court promptly of the existence 
of the other matters and (ii) regularly update the 
Court regarding the status of the other matters.

b. Settlements:

i. If a settlement has been reached in representative 
litigation challenging a pending transaction, the 
parties should advise the Court promptly and submit 
the memorandum of understanding. The settlement 
should be presented promptly for approval following 
the closing of the transaction.

ii. The scheduling order for a representative action 
settlement should provide for the following:

(a) Mailing of a notice at least 60 days before 
the hearing date, with a shorter time only upon 
application and for good cause shown;

(b) A brief in support of the settlement and any 
supporting documents to be filed 15 days before 
the hearing date;

(c) Objections to be filed 10 days before the 
hearing date, and
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(d) A short reply in support of the settlement and 
in response to any objections five days prior to the 
hearing date.

(e) A sample settlement scheduling order appears 
as Exhibit 9.
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Questions Corporate Counsel Should Ask to Get 
Maximum Value from E-Discovery

Reprinted by Permission by IPWatchdog (originally 
published on February 2, 2016)

Tony Rospert and Jeff Moore

The volume of electronic data and the costs involved 
in collecting, culling and reviewing electronically 
stored information (ESI) are critical considerations in 
any litigation, large or small. Parties to a lawsuit are 
inevitably faced with significant litigation costs, due in 
large part to the burden of responding to overly broad 
discovery requests relating to ESI. To maximize the 
value of the e-discovery process, corporate counsel 
should ask how outside counsel plans to efficiently 
analyze ESI and reduce the expenses associated with 
e-discovery. 

Some specific questions to consider:

Proportionality: Are the costs associated with 
e-discovery proportionate to the size of the case 
and the amount in dispute? 

E-discovery costs that are disproportionate to the value 
of the underlying claims at issue in litigation are not 
unusual in the current landscape. Recent changes to 
the Federal Rules of Civil Procedure, however, provide 
some relief. Specifically, changes to Rule 26(b) allow 
courts and parties to apply a more common-sense 
approach to e-discovery by weighing the amount 
in controversy against costs of obtaining the ESI. 
Corporate counsel should insist that outside counsel 
aggressively advocate for limiting e-discovery to 
material that is relevant and proportional to the claims 
and defenses in the litigation. 

Scope: Are you negotiating the use of custodians, 
search terms and a date range to limit the amount 
of data subjected to the e-discovery process?

Overly broad discovery requests can trigger the 
obligation to preserve, collect, process and review 
large volumes of data, which can be very costly and 
time-consuming to manage. The scope of ESI can 
be narrowed by identifying records custodians and 
applying search terms and a date range designed 
to target responsive ESI. When litigation involves a 
considerable amount of ESI, both sides have strong 
incentives to streamline the e-discovery process, 

making cooperation more likely. Working with opposing 
counsel puts you in a better position to limit the scope 
of the e-discovery process by establishing appropriate 
search parameters. 

Preservation: What ESI do we really need to 
preserve, and how do we do that? 

The burdens and costs of preserving potentially 
relevant information should be weighed against the 
information’s possible value and uniqueness when 
determining the appropriate scope of preservation. This 
can be a delicate balance, but one that experienced 
outside counsel can achieve by focusing on preserving 
only the ESI the parties may need for a particular matter. 
Agreeing on a clear preservation plan with opposing 
counsel early in the case can limit the volume of data 
you need to preserve and guard against potential 
spoliation claims.

Cost-shifting: Are you shifting some e-discovery 
costs to the other party?

Where e-discovery costs are high, there is no downside 
in outside counsel asking the court to shift the costs 
of producing ESI to the requesting party, especially 
where the evidence sought is marginally relevant and 
proportional to the issues at stake in the litigation. 
The Federal Rules of Civil Procedure contain specific 
provisions that outside counsel can use to transfer the 
costs incurred in collecting, reviewing and producing 
ESI from the responding party to the requesting party. 
See Rules 26(b)(2)(B) and 26(b)(2)(C) and Amended 
Rule 26(c)(1)(B). These rules explicitly encourage 
courts to take an active role in shifting e-discovery costs, 
thereby diminishing a requesting party’s incentive to 
make frivolous, overly broad requests for ESI.

Flexible staffing: Are you using a team of dedicated 
discovery attorneys to review the ESI? We don’t 
want to pay associates to review documents. 

When planning for e-discovery, corporate counsel 
should insist on the right lawyer at the right price and 
require outside counsel to efficiently implement options 
to manage e-discovery costs without sacrificing results. 
One solution is to request that tasks associated with 
ESI review be performed by discovery or document 
review attorneys, who typically bill at lower rates, and 
are a more cost-effective and efficient alternative to 
delegating e-discovery tasks to associates or other 
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attorneys. By asking outside counsel to have these 
resources in place, corporate counsel can standardize 
the approach to document review and other e-discovery 
tasks and optimize their outside legal spend. 

Process efficiency: Should we be using predictive 
coding or other document analytic tools on this 
project?

An important consideration in reducing e-discovery 
costs is the use of predictive coding, also called 
technology-assisted review. While it may not be an 
appropriate alternative to the manual, linear review 
of ESI in every case, it can help cut e-discovery 
costs, streamline the process and identify relevant 
information more cost-effectively. Ultimately, outside 
counsel should conduct a cost-benefit analysis of using 
predictive coding, which should consider the volume of 
documents, the amount in controversy and the price of 
using a vendor’s analytic tools. 

Project management: Can you prepare a budget 
for the ESI portion of the case?

As part of a comprehensive, disciplined approach 
to managing e-discovery, corporate counsel should 
request a budget for the ESI portion of the litigation. 
A budget is more than a financial estimate; it sets 
priorities, reflects strategy and projects staffing. It will 
also reveal – and tee up for discussion with outside 
counsel – strategic choices when it comes to the scope 
of e-discovery.

Value-based pricing: Are you willing to conduct the 
ESI portion of the case for a flat rate?

Corporate counsel who want more predictability 
regarding fees and are looking for ways to align pricing 
with business and litigation objectives should explore 
with outside counsel the possibility of executing the 
e-discovery portion of the case for a fixed fee. In 
appropriate cases, such an arrangement can provide 
an incentive to reduce the costs associated with 
retrieving, reviewing and producing ESI, which may 
not only lead to financial savings, but also eliminate 
billing uncertainty and ensure better value by focusing 
on results and efficiency.

Third-party ESI experts: Do we need an e-discovery 
vendor or digital forensics expert for the ESI 
preservation and collection, or can our in-house 
staff do that?

Experienced outside counsel should be able to help 
evaluate the capabilities of corporate personnel and 
weigh the risks and rewards of in-house staff collecting 
and preserving ESI. However, self-collection is no 
longer considered a best practice and, in some cases, 
can be more costly than using an outside vendor. In 
light of this, and the risks inherent in performing these 
tasks, up to and including sanctions for spoliation, 
corporate counsel should carefully consider the 
benefits of engaging a third-party e-discovery vendor 
or digital forensics expert wherever possible. 
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Litigation ManageMent
Break-out SeSSionS -  

SaMpLe agenda

IDENTIFYING THE INITIAL GOALS AND PLANS

• What is the primary goal from the start (Settlement or Trial)?

• What should be conveyed by in-house counsel on primary objective?

• What should be conveyed by outside counsel to client?

• Does exposure dictate how case is handled?

• Are the days gone where we take the case all the way to trial, regardless of cost/exposure formula?

• Is ADR or settlement talk ever effective early on in the case before discovery?

• At what point do you think parties should explore resolution?

• What are your experiences with having direct contact with in-house counsel and plaintiff’s attorney 
to discuss resolution? Should this be done without outside counsel present? 
 

MANAGING AND CONTROLLING THE LITIGATION

• How much of our strategy to we want to set out in paper discovery early on?

• Do we want to take depositions of everyone in sight, or selective depositions?

• At what stage do we get experts on board?

• Do we want to go with in-house experts AND outside experts, or one or the other?

• Do we want to depose opposing expert in every case, or are there advantages in not deposing 
experts? 
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• What is it that we want to accomplish by taking expert deposition? Do we really need to take a 
deposition to know what their opinions are? What is it we want to know for $500 an hour we are 
paying the expert?

• What are the difficult questions we want to ask the expert?

• How should in-house counsel and outside counsel coordinate and plan for experts?

• At what stage do we start planning for Frye/Daubert motions? Do we argue these motions only 
when we feel very confident that they will be granted pre-trial, or is there an advantage in arguing 
the motions and revealing our strategy to other side so they can be more prepared on voir dire of 
witness in trial?

• What are the most important things the in-house counsel wants from their trial counsel during 
discovery and pre-trial state?

• What are the most important things trial counsel wants from client and in-house counsel?

WINNING THE CASE AT TRIAL

• What is the most important part of the trial? (Voir Dire, Opening, Cross-examination, Direct 
Examination, Closing).

• Studies show 60-80% jurors form initial impression on liability after opening statement. What has 
been your experience?

• Do you put on a damage defense case?

• When do you attack damages?

• When, if ever, do you ignore damages?

• How do you handle punitive damages at trial?

• What are the advantages/pitfalls or bifurcation of liability and damages?

• Do you put on damage experts? (Product liability, construction litigation, etc.)

• Do use an economist or just attack plaintiffs?

• Do you use medical damage experts? (RN v. LPN v. Attendant care)

• What should role of in-house counsel be during trial? 
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