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Class Action Trends and Legal Developments
Emily Harris

For the first time, in a long time, the U.S. Supreme Court 
is unlikely to hear a case in its upcoming term that deals 
with class actions.  This is a break from the steady roll-
out of opinions since 2010 that have changed the class 
action landscape.  What follows is a look at the recent 
past and issues percolating up from the lower courts, as 
well as the new amendments to Rule 23 that went into 
effect December 31, 2018.  

CAFA Removal

The Class Action Fairness Act (“CAFA”) provides a path 
for removal of state class actions to federal court, which 
would not otherwise be removable under the federal 
question and diversity jurisdiction doctrines. Under CAFA, 
Congress provides federal jurisdiction over class actions 
where the matter in controversy exceeds $5,000,000 and 
at least one class member is a citizen of a state different 
from the defendant. 28 U.S.C. §1332(d)(2)(A).  Removal 
under CAFA may be had by “any defendant” and “without 
regard to whether any defendant is a citizen of the state 
in which the action is brought.” 28 U.S.C. § 1453(b).
   
In Home Depot v. Jackson, 139 S.Ct. 1743 (May 28, 
2019), the U.S. Supreme Court took up the question 
of whether a third party named in a class action 
counterclaim brought by the original defendant otherwise 
satisfies the jurisdictional requirements of CAFA.  In a 5-4 
opinion written by Justice Thomas, the Court concluded 
the answer was no.  In Home Depot, Citibank filed a 
debt-collection action against the defendant, George 
Jackson.  Jackson then counterclaimed against Citibank 

on his individual claims and also filed third-party class 
action claims against Home Depot, alleging unfair trade 
practices. Citibank dismissed its claims against Jackson 
and Home Depot removed the action under CAFA.  The 
case was remanded back to state court on the ground 
that Home Depot, as a counterclaim party, could not 
remove the action because it was not a defendant under 
the relevant statutes. 

Reaching the Supreme Court, the Court first reasoned 
under rules of statutory interpretation that 28 U.S.C. § 
1441(a) limited removal to a defendant of a “civil action,” 
not a “claim.”  Because a counterclaim is irrelevant to 
whether the district court had original jurisdiction over a 
civil action, “[s]ection 1441(a) does not permit removal 
based on counterclaims at all.”  139 S.Ct. at 1748.  The 
Court further concluded that CAFA did not provide a 
path for removal, despite the language in § 1453(b) that 
permits removal by “any defendant” to a “class action.”  
Id. at 1750-51.  In this respect the Court reasoned that 
the use of the term “any defendant” in CAFA “simply 
clarif[ies] that certain limitations on removal that 
otherwise might apply” – citizenship of the defendant and 
consent by all defendants – “do not limit removal under 
§ 1453(b).”  Recognizing, as the dissent argued that the 
Court’s interpretation would allow a defendant to use the 
statute as a tactic to prevent removal of a class action 
under CAFA, the Court concludes its opinion by inviting 
Congress to amend CAFA to avoid the result.  Stay tuned.
    
Personal Jurisdiction

The reverberations of Bristol Myers Squibb v. Superior 
Court of California, 137 S. Ct. 1773 (2017) continue 
throughout the lower courts, particularly in the class 

-- 3 --



CLASS ACTION TRENDS AND LEGAL DEVELOPMENTS

context. In Bristol Myers Squibb, the Court held that unless 
there was general jurisdiction for a corporation, claims by 
nonresidents could not proceed due to a lack of specific 
personal jurisdiction.  Id. at 1783-84.  Left unanswered 
by the Supreme Court’s opinion was whether the holding 
applied in federal court and whether the jurisdictional 
limits applies to class actions. As of the date of this article, 
no federal appellate court has addressed whether Bristol 
Myers Squibb prohibits national class actions.  The district 
courts are divided on the issue. Some courts limit Bristol 
Myers Squibb to mass actions and hold that it does not 
impact the claims of absent class members.  Other courts 
hold that absent class members are non-parties and Rule 
23 allows nationwide classes.  And, other courts have 
found that Bristol Myers Squibb does actually prohibit 
nationwide class actions if the defendant corporation is 
not sued in one of its home forums. See § 6:26.Personal 
jurisdiction over defendants in plaintiff class actions, 
2 Newberg on Class Actions § 6:26 (5th ed.).  One of 
the most recent of these cases is Bakov v. Consolidated 
World Travel, 2019 WL 1294659 (N.D. Ill. Mar. 21, 2019).  
In Bakov, plaintiffs sought a nationwide class against a 
defendant for alleged Telephone Consumer Protection 
Act (TCPA) claims.  Plaintiffs brought a motion to certify a 
nationwide class.  While the court certified an Illinois-only 
class, it refused to certify a nationwide class holding that 
it lacked general jurisdiction over the defendant and that 
under Bristol Myers Squibb, it lacked specific personal 
jurisdiction over the defendant as to non-Illinois claims.  
Id. at *13-14.  This is one issue that will surely make its 
way to the U.S. Supreme Court.  

Arbitration

Lamps Plus, Inc. v. Varela, 139 S.Ct. 1407 (2019), is a 
follow-up to the Supreme Court’s 2010 opinion in Stolt-
Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662 
(2010), where it was held that a court may not compel 
arbitration on a classwide basis when an arbitration 
agreement is silent.  Nine years later in Lamps Plus 
the Court revisited its opinion, not only reaffirming it but 
taking it a step further holding that the FAA also “bars an 
order requiring class arbitration when the agreement is 
ambiguous.” Id. at 1412 & 1416.  “Like silence, ambiguity 
does not provide a sufficient basis to conclude that parties 
to an arbitration agreement agreed to ‘sacrifice the 
principal advantage of arbitration,” its informality, “which 
makes the process slower, more costly and more likely to 
generate a procedural morass than final judgment.” Id. at 
1416.  After Lamps Plus, a defendant cannot be forced 
to arbitrate on a classwide basis unless, the agreement 
clearly allows for class arbitration; otherwise, the only 
claim that will be compelled to arbitration is an individual 
claim. 

Arbitration Agreement’s Impact on Class Notice and 
Membership

In re JPMorgan Chase & Co., 916 F.3d 494 (5th Cir. 2019), 
the Fifth Circuit Court of Appeals considered the issue of 
whether class notice should be provided in a conditionally 
certified FLSA class action to potential opt-in class 
members who had executed arbitration agreements.  The 
court concluded the trial court erred in ordering notice 
to employees who had executed arbitration agreements 
because the arbitration agreement was uncontested and, 
as a result, those employees cannot participate in the 
litigation.  

In the several months since the 5th Circuit’s opinion, 
several decisions in FLSA matters have distinguished the 
In re JP Morgan Chase holding, concluding that when 
there is a challenge to the validity and enforceability of an 
arbitration agreement by the collective action proponents, 
it is appropriate for notice to be sent to all potential opt-
in class members.  Camp v. Bimbo Bakeries USA, Inc., 
2019 WL 1472586 (D. NH. Apr. 3, 2019); Beattie v. TTEC 
Healthcare Solutions, Inc., 2019 WL 4242664 (D. Colo. 
Sept. 6, 2019).  Again, this is an issue to watch as it 
percolates up through the courts. 

Rule 23(f) Appeals

Under Rule 23(f), a Court of Appeals may permit an appeal 
from an order granting or denying class certification.  The 
petition for permission to appeal must be filed “within 14 
days after the order is entered.”  In Nutraceutical Corp. 
v. Lambert, the Supreme Court addressed the question 
of whether the 14-day deadline for filing a Rule 23(f) 
petition could be equitably tolled.  In the underlying 
case, a class was initially certified.  Two years later, the 
court decertified the class.  Within the 14-day period, the 
plaintiff advised the court orally that it intended to file a 
motion for reconsideration.  The court told the plaintiff to 
file its motion within 20 days of the class decertification 
order, and plaintiff met that deadline.  The plaintiff filed a 
Rule 23(f) petition within 14 days of the court’s denial of 
its motion for reconsideration.  

The Rule 23(f) petition was denied as untimely.  On review, 
the U.S. Supreme Court noted that while Rule 23(f) is not 
jurisdictional, the “text of the rule [did not] leave room for 
such flexibility” as to allow equitable tolling. 139 S. Ct. at 
714.  Rather, according to the Court, Rule 26(b)(1), which 
generally authorizes extensions of time, specifically and 
expressly carves out the ability of the Court of Appeals to 
extend the time for a petition for permission to appeal.  Id. 
at 715.  As such, the rules “compel rigorous enforcement 
of Rule 23(f)’s deadline, even where good cause for 
equitable tolling might otherwise exist.”  Id.  This is not to 
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say that a Rule 23(f) appeal must always be filed within 
14 days of the order granting or denying a class.  As the 
Court recognized, “[a] timely motion for reconsideration 
filed within the window to appeal does not toll anything; it 
‘renders an otherwise final decision of a district court not 
final’ for purposes of appeal.”   

Rule 23 Amendments and Court Approval of Class 
Action Settlements

On December 1, 2018, new amendments to Rule 23 
took effect.  The new amendments are focused on class 
action settlement procedures.  

Preliminary approval factors:  Prior to December 1, 2018, 
Rule 23 provided only that a court was to determine 
that a settlement was “fair, reasonable and adequate.”  
District courts and appellate courts looked to caselaw 
to define the factors to be considered, which varied to 
some extent across the country.  Amended Rule 23(e)(2) 
now sets forth a unified set of factors, requiring courts to 
consider whether: 

(A) the class representatives and class counsel have 
adequately represented the class;

(B) the proposal was negotiated at arm’s length;

(C) the relief provided for the class is adequate, taking 
into account:

(i) the costs, risks, and delay of trial and appeal;

(ii) the effectiveness of any proposed method of 
distributing relief to the class, including the method of 
processing class-member claims, if required;

(iii) the terms of any proposed award of attorney’s 
fees, including timing of payment; and

(iv) any agreement required to be identified under 
Rule 23(e)(3); and

(D) the proposal treats class members equitably relative 
to each other.

These unified factors are to add to, rather than replace, 
factors previously considered by the courts when 
reviewing class action settlements.  

Class notice:  Notice under Rule 23(b)(3) has entered the 
modern age.  The rule now expressly contemplates that 
notice to class members may be provided by “electronic 
means or other appropriate means.”  The rules now also 
require parties to provide “frontloaded” information to the 

court so that it can determine whether to give notice to a 
proposed settlement class.  Under Rule 23(e)(1)(B), the 
court is direct notice to the class members if “giving notice 
is justified by the parties’ showing that the court will likely 
be able to: (i) approve the proposal under Rule 23(e)(2); 
and (ii) certify the class for purposes of judgment on the 
proposal.”  Last, Rule 23(f) has been amended to state 
that Rule 23(f) appeals may not be taken from an order 
on class notice under Rule 23(e)(1).

Settlement objectors: Amendments to Rule 23(e)(5)(A) 
now requires objectors to a settlement to “state whether 
it applies only to the objector, to a specific subset of the 
class, or to the entire class, and also state with specificity 
the grounds for the objection.”  In addition, under Rule 
23(e)(5)(B), “no payment or consideration may be 
provided in connection with (i) forgoing or withdrawing 
an objection, or (ii) forgoing, dismissing or abandoning 
an appeal from a judgment approving the proposal” 
unless such action has been approved by the court after 
a hearing.

Class Action Settlement Standing

In Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1549 (2016), 
the Supreme Court held that “Article III standing requires 
a concrete injury even in the context of a statutory 
violation.”  In other words, a statutory right to sue is 
insufficient, in and of itself, to meet the concrete injury 
requirement. 

In Frank v. Gaos, the Supreme Court extended the 
reasoning of Spokeo and held that the obligation of a 
court to assure itself of Article III standing “extends to 
court approval of proposed class action settlements.”  
139 S. Ct. 1041, 1046 (2019).  Before the district court, 
the defendant had moved to dismiss the plaintiff’s 
claim based on lack of Article III standing.  The district 
court denied the motion based on a Ninth Circuit case 
(Edwards v. First American Corp.) holding that standing 
existed whenever there was a statutory cause of action.  
Because the holding in Edwards was abrogated by 
Spokeo, no court had reexamined the plaintiffs’ standing 
in the interim period after the parties entered into a cy pres 
class action settlement.  The Supreme Court granted a 
petition to review whether the cy pres settlement was fair 
and reasonable.  The Solicitor General filed an amicus 
brief, arguing that standing should be addressed first in 
light of Spokeo. The Supreme Court examined the issue 
and concluded that “a court is powerless to approve a 
proposed class settlement if it lacks jurisdiction over the 
dispute and federal courts lack jurisdiction if no named 
plaintiff has standing.”  Id. Thus, the Court agreed that 
the settling plaintiff’s standing must be examined to 
ensure the court has jurisdiction to consider the class 

-- 5 --



CLASS ACTION TRENDS AND LEGAL DEVELOPMENTS

action settlement, and remanded the case for further 
proceedings. Frank has returned to the district court, 
where briefing is yet to commence to examine the 
standing issue.

Cy Pres Settlements

After much anticipation, the Supreme Court issued its 
decision in Frank v. Gaos, in which Rule 23 watchers to 
learn the fate of cy pres only class action settlements. 
As noted above, the Court did not reach that issue but 
instead tackled another thorny issue – that of plaintiff 
standing to support a class action settlements.  

While Frank v. Gaos was proceeding to the U.S. Supreme 
Court, a similar class action settlement also involving 
Google was pending before the Court of Appeals for 
the Third Circuit, In re Google Inc. Cookie Placement 
Consumer Privacy Litig., 934 F.3d 316 (3rd Cir. 2019).  
In that case, Google also entered into a class action 
settlement to resolve claims on a nationwide basis.  Like 
the one in Frank v. Gaos, the settlement only provided for 
monetary payments to class counsel for attorneys’ fees, 
to class representatives for service awards, and to cy 
pres recipients from a $5.5 million settlement fund. 934 
F.3d at 321. No monetary compensation was to be paid 
to class members who would be asked to give a broad 
release of claims, including statutory damages. Id. The 
district court approved the cy pres only settlement finding 
that “payments to absent class members would be 
logistically burdensome, impractical, and economically 
infeasible, resulting (at best) with direct compensation 
of a de minimis amount.”  Id. at 324. The court rejected 
intervenor’s (Ted Frank) objections that there were pre-
existing relationships between Google, class counsel and 

the cy pres recipients, holding that there was no conflict 
of interest. Id. 

After concluding that the plaintiffs had Article III standing 
under Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016) and 
Frank v. Gaos, 139 S.Ct. 1041 (2019), the Third Circuit 
addressed whether the cy pres only settlement was 
fair, reasonable and adequate.  The Third Circuit first 
examined the issue in the abstract and concluded that in 
a Rule 23(b)(2) class, a settlement was never intended 
to involve individualized determinations in liability or 
damages.  As such, the court determined that a cy pres 
only (b)(2) settlement could satisfy Rule 23’s certification 
and fairness requirements because it belongs to the 
class as a whole.  Id. at 328. 

But, the court was not persuaded that the cy pres 
settlement in the case before it could be approved for 
two reasons. First, despite settlement as a (b)(2) class, 
the class members would be required to grant a broad 
release of claims that included statutory damages (which 
had made class certification under (b)(3) more difficult). 
Id. at 329. On that basis, the court remanded to the 
district court to determine if a “defendant can ever obtain 
a class-wide release of claims for money damages in a 
Rule 23(b)(2) settlement.” Id. at 329-30.  With respect to 
cy pres, the court also found that it was troubled by the 
selection of the cy pres recipients and whether the district 
court had sufficiently analyzed the intevenor’s objections 
with respect to conflicts of interest.  Id. at 330-31.  As it 
stands now, both Frank v. Gaos and In re Google have 
been remanded to their respective district courts for 
further proceedings, which will undoubtedly address the 
appropriateness of the cy pres only settlements and will 
likely make their way back up to the higher courts. 
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Strict Liability for Workplace Harassment: Is the 
Faragher-Ellerth Defense Dead?
W. David Harless and Lauren Fisher White

Historically, women have suffered great disparities in 
treatment, dating back to the right to vote and extending 
to workplace protections.  Even when Title VII to the 1964 
Civil Rights Act was enacted, protection for women was 
not at the forefront, but was literally “back-doored” into 
the Act.  Southern legislators anxious to derail legislation 
offered to improve civil rights to blacks had included 
women in the Act for the express purpose of killing the bill.  
So, the story goes, the southerner legislators believed 
that northern proponents of the race-based protections 
would never pass legislation protecting women.1

The #MeToo movement has highlighted often long 
overlooked disparities in pay and treatment within, and 
outside, the workplace.  It is now in the forefront of both 
traditional and social media.  As such, it has impacted 
how not only our clients, but courts, perceive both the 
“wrong” and how the laws should correct these wrongs.  
Perhaps more importantly, and specific to the purposes 
of this presentation, #MeToo, related events culminating 
in #MeToo, and the loosening of evidentiary standards 
regarding “Me Too” evidence may result in an employer’s 
strict vicarious liability for workplace harassment by a 
supervisor notwithstanding the presence and enforcement 
of a comprehensive workplace anti-harassment program. 

1  For several articles on the congressional machinations surrounding how women came to 
be included in the 1964 Civil Rights Act, see Louis Menand, How Women Got In On The Civil 
Rights Act, The New Yorker, July 21, 2014, https://www.newyorker.com/magazine/2014/07/21/
sex-amendment; Linda Napikoski, How Women Became Part of the Civil Rights Act, ThoughtCo, 
March 25, 2017, https://www.thoughtco.com/women-and-the-civil-rights-act-3529477; Martha 
Burk, 50 Years After the Civil Rights Act, Is the Joke on Women?, HuffPost, December 6, 2017, 
https://www.huffingtonpost.com/martha-burk/50-years-after-the-civil_b_5497034.html.

The Statutory Framework Prohibiting Gender-based 
Treatment

Congress and the courts have long tried to discern 
between “boorish” workplace behavior and actionable 
behavior under the civil rights acts designed to end 
discriminatory workplace treatment.  But, often, the 
courts have not intervened until proof of relatively high 
standards of outrage and longstanding conduct have 
been established.  Further, courts have wrestled with 
defining the nature and quantum of proof required to 
support such claims.  

For example, the Title VII standard for a sexually hostile 
environment requires proof of intimidating, offensive, 
abusive and/or otherwise offensive conduct going 
beyond rudeness or casual joking.  This includes proof 
elements of intent, a recurring wrong, and a degree of 
pervasiveness such that the conduct interfered with 
the employee’s ability to perform his or her job.  This 
was typically coupled with a requirement of a showing 
of some “longstanding” duration.  The rationale is that, 
for the “terms, conditions or privileges” of employment 
to be affected, and thus actionable under Title VII to the 
1964 Civil Rights Act, it must not be a passing or mildly 
offensive intrusion.  Rather, what is required is proof of 
conduct so pervasive that it infects the daily workplace.  

According to the U.S. Supreme Court, a hostile 
environment exists “[w]hen the workplace is permeated 
with discriminatory intimidation, ridicule, and insult that 
is sufficiently severe or pervasive to alter the conditions 
of the victim’s employment and create an abusive 
working environment.”2 (This is typically the standard for 

2  Harris v. Forklift Sys. Inc., 510 U.S. 17, 21 (1993). 

-- 19 --



THE EFFECT OF “#METOO” AND “TIME’S UP” IN DISCRIMINATION LITIGATION

environmental type hostile environment claims.  Tort-type 
touching and assault/sexual assault falls under different 
standards, where single incidents can impose liability.)  
Thus, to prove a hostile work environment claim under 
Title VII, the plaintiff must show (1) that the conduct in 
question was unwelcome, (2) that the harassment was 
based on gender, (3) that the harassment was sufficiently 
pervasive or severe to alter the conditions of employment 
and create an abusive working environment, and (4) that 
some basis exists for imputing liability to the employer.3 

Further, an employer’s liability under Title VII for workplace 
harassment depends on the status of the harasser.  

If the harassing employee is the victim’s co-worker, the 
employer is liable only if it was negligent in controlling 
working conditions. In cases in which the harasser is 
a “supervisor,” however, different rules apply. If the 
supervisor’s harassment culminates in a tangible 
employment action, the employer is strictly liable. 
But if no tangible employment action is taken, the 
employer may escape liability by establishing, as an 
affirmative defense, that (1) the employer exercised 
reasonable care to prevent and correct any harassing 
behavior and (2) that the plaintiff unreasonably failed 
to take advantage of the preventive or corrective 
opportunities that the employer provided. [Citation 
omitted.] Under this framework, therefore, it matters 
whether a harasser is a “supervisor” or simply a co-
worker. 4

An employee is a “supervisor” for purposes of vicarious 
liability under Title VII if he or she is empowered by the 
employer to take tangible employment actions against 
the victim.5  A “tangible employment action” typically is 
associated with “a significant change in employment 
status, such as hiring, firing, failing to promote, 
reassignment with significantly different responsibilities, 
or a decision causing a significant change in benefits.”  
“Supervisor” does not extend so broadly as to encompass 
all persons having the ability to exercise significant 
direction over another’s daily work.6

The affirmative defense against imposition of vicarious 
liability upon an employer for a supervisor’s harassing 
conduct is commonly known as the Faragher-Ellerth 
defense, named after the two cases decided by the U.S. 
Supreme Court in 1998 in which it recognized the defense.7  
Recognizing that “a supervisor’s power and authority 

3  See, e.g., EEOC v. Central Wholesalers, Inc. 573 F.3d 167, 175 (4th Cir. 2009).

4  Vance v. Ball State Univ., 570 U.S. 421, 424 (2013).

5  Id.

6  Id. at 430–31. 

7  Faragher v. City of Boca Raton, 524 U.S. 775 (1998); Burlington Industries, Inc. v. Ellerth, 
524 U.S. 742 (1998).

invests his or her harassing conduct with a particular 
threatening character,”8 the Supreme Court required 
that the employer undertake reasonable preventative 
and corrective measures, e.g., a comprehensive anti-
harassment policy, periodic training of personnel on its 
operation, and prompt investigation and remedial action 
in response to a harassment complaint.  

In turn, the employee is required to use the harassment 
policy protections by reporting harassment to the 
employer and thereby avoiding further harm.  This 
requirement seemingly is based on a contributory 
negligence concept – “If the plaintiff unreasonably failed 
to avail herself of the employer’s preventative or remedial 
apparatus, she should not recover damages that could 
have been avoided if she had done so…. [I]f damages 
could reasonably have been mitigated no award against 
a liable employer should reward a plaintiff for what her 
own efforts could have avoided.”9

Understandably then, under the Faragher-Ellerth 
defense, courts have routinely found that the passage 
of time since the alleged incident coupled with the 
employee’s failure to take advantage of the employer’s 
anti-harassment policy is unreasonable, thereby entitling 
an employer to exoneration from vicarious liability.  
Further, juries traditionally have been skeptical, at best, 
of charges of sexual harassment made years after the 
onset of the offensive conduct.   

#MeToo, and all that preceded and has followed the 
Movement, may have changed all of this.

The Origins Of The #MeToo Movement and Associated 
Events

The cultural tsunami that we have come to know as 
#MeToo did not arise in isolation.  Instead, #MeToo was 
fueled by earlier events that cultivated increasing social 
consciousness and encouraged public opposition to the 
reported prevalence of sexual assault and harassment in 
the workplace and other social settings. 
   
• In 2006, a community organizer and civil rights 

activist, Tarana Burke, began using the term “Me 
Too” on a MySpace social networking platform to 
promote “empowerment though empathy” to address 
sexual and domestic abuse against women and girls, 
particularly in underprivileged communities.

• In 2008, President Barack Obama took office at a 
time when college and university administrations 
had suffered longstanding criticism for mishandling 
or otherwise disregarding students’ complaints of 

8  Ellerth, 524 U.S. at 763.

9  Faragher, 524 U.S. at 806–807; see also Ellerth, 524 U.S. at 765.
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sexual violence on university campuses.
• In response, the Obama Administration issued in 

2011 a “Dear Colleague Letter” in which the U.S. 
Department of Education’s Office of Civil Rights 
(“OCR”) outlined mandatory procedures to be followed 
by private and public universities in investigating and 
adjudicating claims of sexual violence or harassment 
on campus.  On April 19, 2014, OCR published 
a series of Q&As intended to clarify the legal 
requirements under Title IX for campus investigations 
of sexual violence and associated procedures, 
including burden and standard of proof.  The Q&As 
addressed specifically the fact-finding process and  
any hearing and decision-making protocol used to 
determine (1) whether or not the conduct occurred, 
and (2) if the conduct occurred, what actions would 
be undertaken to end the sexual violence, eliminate 
the hostile environment, and prevent its recurrence.  
Failure to address the problems identified by OCR 
would result in the institution’s loss of federal funding 
or the referral of the matter to the U.S. Department 
of Justice for enforcement proceedings against the 
institution.10

• On October 7, 2016, The Washington Post published 
a video that captured then-presidential candidate 
Donald Trump speaking in lewd terms of his 
unwelcome contact with and behavior toward two 
female associates.  One month later, the nation 
elected him President.  As one commentator has 
observed:

The election of Donald Trump redefined the 
politics of publicly claiming sexual victimization.  
Now it’s an unpopular president whose legitimacy 
is in question, one who has been caught on tape 
explicitly asserting that he could grab any woman 
by the genitals because he is a star.  He did not 
repent.  Many women were outraged by this and 
by the fact that charges of sexual abuse leveled 
against him by 22 women did not matter enough 
to even jar, less even derail, his candidacy or his 
election.11

• The spark that ignited the fire was Harvey Weinstein.  
On October 5, 2017, the New York Times published 
an article, entitled Harvey Weinstein Paid Off 
Sexual Harassment Accusers for Decades, wherein 
the journalists Jodi Kantor and Megan Twohey 
documented Weinstein’s 20-year history of sexual 
assaults and harassment of co-workers and 
actresses who worked for the Weinstein Company.  
The article proclaimed, “[a]n investigation by The New 

10  American College of Trial Lawyers, White Paper On Campus Sexual Assault Investigations, 
at 3–4, March 2017, https://www.actl.com/docs/default-source/default-document-library/
position-statements-and-white-papers/task_force_allegations_of_sexual_violence_white_
paper_final.pdf.

11  Catherine A. MacKinnon, Where #MeToo Came From, and Where It’s Going, The Atlantic, 
March 24, 2019, https://www.theatlantic.com/ideas/archive/2019/03/catharine-mackinnon-
what-metoo-has-changed/585313/.

York Times found previously undisclosed allegations 
against Mr. Weinstein stretching over nearly three 
decades, documented through interviews with current 
and former employees and film industry workers, as 
well as legal records, emails and internal documents 
from the businesses he has run, Miramax and the 
Weinstein Company.”12

• On October 15, 2017, Alyssa Milano, a victim of 
sexual abuse by Weinstein, reported her experience 
on a Twitter hashtag she created, #MeToo.  She 
invited victims of sexual violence to respond if they 
had experienced sexual violence or harassment.  
The tweet went viral, and the response was 
overwhelming,

• Organizational/employer responses to charges 
of sexual violence or misconduct prompted by 
the #MeToo movement have resulted in the 
resignation or firing of many celebrities, including the 
following notables – U.S. Senator Al Franken, U.S. 
Representative John Conyers, Conductor James 
Levine, Political Columnist Mark Halperin, Charlie 
Rose, Matt Lauer, Kevin Spacey, Mario Batali, Steve 
Wynn, Garrison Keillor, and CBS’s Leslie Moonves.13   

Admissibility of “Me-Too” Evidence

In 2008, shortly after Tarana Burke created the “Me 
Too” social network, but unrelated to that initiative, the 
“Me Too” moniker was employed by critics of the U.S. 
Supreme Court’s ruling in Sprint/United Management Co. 
v Mendelsohn.14 In Mendelsohn, the Court addressed 
whether, in an employment discrimination action, the 
Federal Rules of Evidence require admission of testimony 
by nonparties alleging discrimination at the hands of 
persons who played no role in the adverse employment 
decision challenged by the plaintiff.  The Court observed 
that such evidence is not per se admissible or per se 
inadmissible, and held that admissibility depended on 
“how closely the related evidence is to the plaintiff’s 
circumstances and theory of the case.”15 Critics derided 
such evidence as “me too” evidence, suggesting that the 
“piling on” of similar circumstances in the workplace going 
to workplace culture was not relevant to an individual 
claim or was somehow less credible or worthy of belief.
  
Following Mendelsohn, federal courts adopted tests 
for “Me Too” evidence that were roughly equivalent: (1) 
whether the past discriminatory or retaliatory behavior 
12  Jodi Kantor & Megan Twohey, Harvey Weinstein Paid Off Sexual Harassment Accusers 
for Decades, N.Y. TIMES, Oct. 5, 2017, https://www.nytimes.com/2017/10/05/us/harvey-
weinstein-harassment-allegations.html?searchResultPosition=40.    

13  Audrey Carlsen, Maya Salam, Claire Cain Miller, Denise Lu, Ash Ngu, Jugal K. 
Patel and Zach Wichter, #MeToo Brought Down 201 Powerful Men. Nearly Half of Their 
Replacements Are Women, N.Y. TIMES, updated October 29, 2018, https://www.nytimes.com/
interactive/2018/10/23/us/metoo-replacements.html. 

14  552 U.S. 379 (2008).

15  Id. at 388.
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is close in time to the events at issue in the case; (2) 
whether the same decisionmaker was involved; (3) 
whether the witness and plaintiff were treated in the 
same manner, and (4) whether the witness and plaintiff 
were otherwise similarly situated.16   However, many 
jurisdictions have been hesitant to admit such evidence 
for a myriad of reasons, the most prevalent being a belief 
that each alleged instance of similar conduct will require 
the defendant to respond to each witness’s claims, 
thereby create numerous mini-trials within the primary 
trial, and ultimately distract and confuse the jury.17

Resistance to the admissibility of “Me Too” evidence 
may be waning.  For example, in 2016, the U.S. Fourth 
Circuit Court of Appeals reversed a trial court’s grant of 
summary judgment to an employer defendant in a sex 
and age discrimination-based case following the district 
court’s rejection of “Me-Too” evidence proffered by the 
plaintiff.18 Despite an exhaustive analysis by the district 
court of why the proffered “Me Too” evidence did not meet 
the factors outlined above, the appeals court nonetheless 
reversed, explaining that the trial court “did not individually 
analyze each piece of other employee evidence,” or 
“determine the relationship between the evidence and 
the circumstances and theory of the plaintiff’s case.”  The 
appellate court also concluded that the trial court had 
“placed too much emphasis on its concerns with ‘mini-
trials,’” explaining that accommodating this “legitimate” 
concern in every case would tend always to result in the 
exclusion of such evidence.19 

Generally, when deemed admissible in an employment 
discrimination case, “Me Too” evidence of the treatment 
by a defendant employer of employees other than the 
plaintiff is powerful proof of an employer’s discriminatory 
intent.  This is particularly supportive of a plaintiff’s proof 
that the employer’s proffered nondiscriminatory reason for 
any action against the employee is a pretext for unlawful 
discrimination based on the employee’s protected status.  
Now, a recent decision by the U.S. Third Circuit Court 
of Appeals may broaden substantially the admissibility 
of “Me Too” evidence in sexual harassment cases to 
eviscerate effectively the Faragher-Ellerth affirmative 
defense.

16  See, e.g., Griffin v. Finkbeiner, 689 F.3d 584, 599 (6th Cir. 2012); Hayes v. Sebelius, 806 
F. Supp. 2d 141, 144–45 (D.D.C. 2011). 

17  See, e.g., Hall v. Mid-State Mach. Prods., 895 F. Supp. 2d 243, 271 (D. Me. 2012) ( “me 
too” evidence is “‘too attenuated’ to justify admission”); Bell v. Crowne Mgmt., LLC, 844 F. Supp. 
2d 1222, 1236 (S.D. Ala. 2012); Jones v. St. Jude Med. S.C., 823 F. Supp. 2d 699, 734 (S.D. 
Ohio 2011) (“me too” evidence is unwelcome because it is  only slightly relevant and is always 
highly prejudicial).

18  Calobrisi v. Booz Hamilton, Inc., 660 Fed. Appx. 207 (4th Cir. 2016).

19  Id. at 210. See also Emami v. Bolden, 241 F. Supp. 3d 673, 690 (E.D. Va. 2017).

Minarsky, #MeToo, And The Future of Faragher-
Ellerth

In July of 2018, a panel of the Third Circuit rendered its 
decision in Minarsky v. Susquehanna County.20  Minarsky 
was a part-time employee who worked alone every 
Friday with the alleged harasser, Yadlosky.  She alleged 
that Yadlosky regularly attempted to kiss her on the lips, 
engaged in unwelcome embraces, groping, fondling, 
and massaging, and transmitted sexually explicit 
messages to Minarsky by email.  However, this conduct 
had continued for four years unreported by Minarsky, 
despite her knowledge of her employer’s comprehensive 
harassment policy that she had read and signed at the 
outset of her employment.  

During this period, Minarsky learned that Yadlosky 
had engaged in similar conduct toward other female 
employees.  Further, she learned that the employer 
had reprimanded Yadlosky for at least one instance of 
similar conduct, and that Yadlosky thereafter joked about 
the incident to a fellow female employee.  Minarsky was 
unaware that Yadlosky had received a second reprimand 
for similar conduct.  After both incidents, there was no 
further action or follow-up by the employer, nor were 
these incidents noted or reported in Yadlosky’s personnel 
file.  

Yadlosky repeatedly told Minarsky that she could not 
trust County administrators, or other supervisors, and 
warned her that she should always appear busy in their 
presence, or otherwise risk termination.  Further, he 
responded harshly in response to any complaints that 
Minarsky made regarding her work or working conditions.  
Minarsky never reported Yadlosky’s conduct to his 
supervisors or County administrators, explaining that 
Yadlosky’s warnings, his harsh responses to her other 
complaints, and his past unsuccessful reprimands for 
his inappropriate advances toward others prevented her 
from reporting his misconduct.  

Yadlosky was terminated ultimately for his conduct 
toward Minarsky after an administrator overheard 
Minarsky confiding to a co-employee.  Minarsky resigned 
from employment several years later, explaining that she 
was uncomfortable in her role after Yadlosky was fired 
because her workload increased, and because her new 
supervisor inquired on more than one occasion about 
what had transpired with Yadlosky and who else she had 
caused to be fired.21

The district court awarded summary judgment to the 
employer against Minarsky’s sexual harassment claims, 
20  895 F.3d 303 (3d Cir. 2018).

21  Id. at 306–309.
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reasoning under the Faragher-Ellerth affirmative defense 
that Minarsky’s employer had acted reasonably by 
maintaining an anti-harassment policy, reprimanding 
Yadlosky for his inappropriate conduct twice, and 
promptly terminating Yadlosky once his misconduct 
against Minarsky became known.  Further, the district 
court found that Minarsky had acted unreasonably as a 
result of her “refusal or unwillingness to avail herself of 
the County’s anti-harassment policy to bring Yadlosky’s 
conduct to the attention of County officials.”22  

The court of appeals reversed. As to the first prong of 
the Faragher-Ellerth defense, the court held that a jury 
should have been allowed to determine whether the 
County’s policies and actions were reasonable under the 
circumstances of the case.  Noting that the County had 
knowledge that Yadlosky’s behavior formed a pattern 
of conduct, as opposed to mere stray incidents, and 
that Minarsky worked alone with Yadlosky, the court 
questioned whether someone should have ensured that 
Minarsky was not being victimized.  Further, the court 
posited that a jury could conclude Yadlosky’s termination 
could likely be viewed as evidence of the County’s 
exasperation with Yadlosky, rather than a reflection of the 
effectiveness of its harassment policies.23

As to the second prong of Faragher-Ellerth defense, the 
court noted the recent firestorm of the #MeToo movement, 
and how it had presented plausible explanations for 
why victims had  plausible fear of serious adverse 
consequences from disclosing inappropriate sexual 
conduct by persons of authority exploiting their power 
over a victim:

While the policy underlying Faragher-Ellerth places 
the onus on the harassed employee to report her 
harasser, and would fault her for not calling out this 
conduct so as to prevent it, a jury could conclude that 
the employee’s non-reporting was understandable, 
perhaps even reasonable.  That is, there may be 
certain fallacy that underlies the notion that reporting 
sexual misconduct will end it.  Victims do not always 
view it in this way.  Instead, they anticipate negative 
consequences or fear that the harassers will face no 
reprimand; thus, more often than not, victims choose 
not to report the harassment.24

The court identified countervailing factors in the evidence 
that required the jury to decide the reasonableness of 
Minarsky’s failure to report Yadlosky’s misconduct – the 
particular isolated working arrangement with Yadlosky, 
Yadlosky’s aggressive response to Minarsky when she 
22  Id. at 311.

23  Id. at 312–13.

24  Id. at 313, n.12.

attempted to assert herself in the workplace, Yadlosky’s 
cultivation of mistrust in County officials, the persons 
to whom she would report Yadlosky’s misconduct, the 
County’s prior ineffective efforts to punish Yadlosky’s 
behavior, and the pernicious nature of Yadlosky’s 
conduct, and its frequency and duration.25

In light of Minarsky, the scope of admissible evidence 
under the “Me Too” analysis of Mendelsohn has expanded 
considerably.  The reasonableness of an employer’s 
harassment policies and its associated responses 
arguably may be challenged by presenting evidence 
of how the employer has administered such policies in 
response to all complaints.  Further, the infrequency of 
harassment complaints in comparison to the size of an 
employer’s workforce may as likely demonstrate the 
ineffectiveness of the employer’s policies as prove that 
the employer has been extremely effective in policing 
inappropriate workplace conduct.
  
In 2016, the EEOC Select Task Force on the Study of 
Harassment in the Workplace cited in its report findings 
by researchers comparing multiple studies of sexual 
harassment and workplace-based responses to such 
conduct.  The findings were troubling.

Common workplace-based responses by those 
who experience sex-based harassment are to avoid 
the harasser (33% to 75%); deny or downplay the 
gravity of the situation (54% to 73%); or attempt to 
ignore, forget or endure the behavior (44% to 70%).  
In many cases, therefore, targets of harassment do 
not complain or confront the harasser, although some 
certainly do.

The most common response taken by women 
generally is to turn to family members, friends, and 
colleagues. One study found that 27% to 37% of 
women who experienced harassment discussed the 
situation with family members, while approximately 
50% to 70% sought support from friends or trusted 
others.

The least common response of either men or women 
to harassment is to take some formal action - either to 
report the harassment internally or file a formal legal 
complaint. Two studies found that approximately 30% 
of individuals who experienced harassment talked 
with a supervisor, manager, or union representative. 
In other words, based on those studies, approximately 
70% of individuals who experienced harassment 
never even talked with a supervisor, manager, or 
union representative about the harassing conduct.26 

25  Id. at 314–17.

26  Report of Co-Chairs Chai R. Feldblum & Victoria A. Lipnic, June 2016, https://www.eeoc
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If these findings remotely correspond to the actual 
frequency of reporting of sexual harassment in the 
workplace, the corresponding assessment of the 
effectiveness of an employer’s anti-harassment programs 
will be rigorous.

Further, under Minarsky, an employer’s historical 
response to prior misconduct complaints, actions by 
a supervisor or a work culture that cultivates bona fide 
fear of reprisals, and the employee’s subjective response 
to such circumstances will be relevant to assessing the 
reasonableness of the employee’s conduct in addressing 
or reporting sexual misconduct.

Conclusion
 
The Faragher-Ellerth affirmative defense has served 
for more than twenty years as an effective shield to an 
employer’s vicarious liability for a supervisor’s sexual 
misconduct in the workplace.   The Supreme Court has 
explained that the rationale for the defense is that a victim 

of unwelcome sexual misconduct will promptly complain 
of such conduct and seek the employer’s protection to 
avoid further harm.  

However, #MeToo, and the events occurring before and 
since that movement’s origin in 2017, have undermined 
this rationale. Our society and courts are disregarding 
the traditional judgment that the credibility of a sexual 
misconduct claim is undermined by the victim’s failure to 
report, or significant delay in reporting, such misconduct.  
Instead, they are advancing the presumption that a victim 
will not submit to the personal embarrassment, emotional 
strain, and ridicule associated with an inquiry into such 
claims unless the allegations of sexual misconduct are, in 
fact, true.  As a result of this shift and the trend of courts 
to admit “Me Too” evidence from other similarly situated 
employees, juries increasingly will be permitted to resolve 
sexual harassment claims, and summary judgment 
will be unavailable to an employer, notwithstanding the 
employer’s anti-harassment efforts or the employee’s 
failure to report, or promptly report, such harassment.  
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Recent Department of Justice (“DOJ”) guidance 
regarding its evaluation of corporate compliance 
programs has important implications for the conduct 
of internal investigations.  In particular, in April 2019, 
DOJ issued updated guidance to DOJ prosecutors 
on how to assess corporate compliance programs 
when conducting an investigation, in making charging 
decisions and in negotiating resolutions.  Understanding 
this updated guidance, entitled “Evaluation of Corporate 
Compliance Programs,” is essential for implementing an 
effective compliance program and conducting internal 
investigations as part of such program. 

This article will discuss DOJ recent corporate compliance 
program evaluation guidance, the practical consequences 
for internal investigations, and factors senior executives 
and in-house counsel may want to consider before and 
during an investigation based on DOJ’s renewed focus 
on internal compliance controls.

Evaluation of Corporate Compliance Programs:  
DOJ’s Updated Guidance

The updated guidance poses three basic questions for 
the evaluation of a compliance program:  Is the program 
well designed?  Is the program being implemented 
effectively?  Does the program work in practice?  These 
basic elements have long been considered by DOJ and 
the courts. For example, the Justice Manual states that 
the adequacy and effectiveness of the corporation’s 

compliance program is one of the factors to be 
considered in making a charging decision, and it may be 
one of the most significant influencers to avoid punitive 
decisions.  And U.S. Sentencing Guidelines Section 
8C2.5(f) provides that an effective compliance program 
significantly reduces a corporate entity’s culpability score, 
potentially reducing a fine by millions of dollars.  

DOJ’s guidance answers these three core questions 
and provides a template for compliance. Specifically, 
compliance programs will be measured first by how 
thoughtfully a company designs:

• Risk assessment processes
• Adequate policies and procedures
• Training and communications
• Confidential reporting and investigations conduits
• Third-party relationship management
• Due diligence for merger activity

Implementation will be measured by the:

• Commitment of management
• Autonomy and adequate resourcing of compliance
• Appropriate incentives and discipline

Whether a compliance system actually works will be 
measured by its:

• Improvement, testing and feedback systems
• Investigations of misconduct
• Analysis and response to misconduct

Several of the components described above have a 
direct bearing on the triggers for, and conduct of internal 
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investigations.

Effective design empowers the right people to make 
policies work on the ground, not just on paper.  An 
effective compliance program empowers corporate 
actors to take remedial action without over-inclusively 
flooding a reporting system with noise.  Companies 
should ask “where do the problems occur and who 
should be empowered to stop them?”  In the areas of 
heightened risk, reporting protocols are expected to be 
more robust—police officers are expected to focus their 
resources on high-crime areas.  Effective design can thus 
be both economical and minimally invasive to regular 
operations.  Conversely, relying on stringent controls in 
a low-risk area provides little counterweight to significant 
failures in a high-risk one.

Design should consider the importance of tailoring 
palatable conduits for reporting.  The corollary to 
empowering those close to the action is the difficulty 
in identifying errors of people you know.  The updated 
guidance emphasizes that “an efficient and trusted 
mechanism by which employees can anonymously or 
confidentially report” misconduct is a “hallmark of a well-
designed compliance program” and “highly probative” 
of an effective program.  The updated guidance places 
a greater emphasis on culture and easy, anonymous 
reporting.  One way to overcome human nature is to 
routinize, anonymize and normalize the process.  This 
is why algorithmic compliance measures have made 
compliance efforts so much more effective to overcome 
the natural human hesitance to report misconduct or the 
“fear of retaliation.”  An effective compliance program 
must make it easy for people at all levels to do the right 
thing.

To implement a program effectively, you must learn from 
mistakes.  The updated guidance emphasizes that past 
violations and the company’s reaction to them is critical.  
Virtually every company will face the specter of some kind 
of regulatory violation given enough time.  The guidance 
acknowledges this reality and does not equate every 
offense as a proxy for a deficient compliance program.  
Acknowledging the inevitability of wrongdoing means 
that an effective compliance program must also have a 
robust protocol for self-reporting.   

Self-reporting is a sensitive task, but a thorough internal 
investigation followed by prompt and full disclosure can 
reap large rewards.  For example, the Foreign Corrupt 
Practice Act Corporate Enforcement Policy states that 
prosecutors place “a high premium on self-reporting, along 
with cooperation and remedial efforts, in determining the 
appropriate resolution of FCPA matters.”  In particular, 
when a company cooperates and remediates, and also 

voluntarily self-discloses misconduct, it is eligible for a full 
range of potential mitigation credit.  The DOJ provided 
guidance criteria for a company to qualify for credit in 
three different categories: (a) voluntary self-disclosure; 
(b) cooperation; and (c) remediation.1

More specifically, to receive credit for self-reporting, a 
company must make the disclosure within a reasonably 
prompt time after becoming aware of the offense and 
before there is a threat of disclosure by someone else or 
a government investigation relating to the conduct.  

To qualify for cooperation credit the DOJ has set forth a 
number of requirements that must be met.  For example, 
some of the prerequisites include: (a) “disclosure on a 
timely basis of all facts relevant to the wrongdoing at issue;” 
(b) “[p]roactive cooperation, rather than reactive; that is, 
the company must disclose facts that are relevant to the 
investigation, even when not specifically asked to do so;” 
(c) “[p]reservation, collection, and disclosure of relevant 
documents and information relating to their provenance;” 
(d) “where requested, de-confliction of witness interviews 
and other investigative steps that a company intends to 
take as part of its internal investigation with steps that 
[DOJ] intends to take as part of its investigation;” and (e) 
“where requested, making available for interviews by the 
Department those company officers and employees who 
possess relevant information.”

A company seeking leniency under the FCPA Corporate 
Enforcement Program must also undertake appropriate 
remediation consistent with DOJ guidelines. 

Moreover, at the ABA’s March 2018 White Collar 
Conference, DOJ expanded its corporate leniency 
program beyond FCPA violations.  In particular, DOJ 
officials announced that they will use the FCPA Corporate 
Enforcement Policy as nonbinding guidance in other 
criminal cases.  In particular, John Cronan, the acting 
head of DOJ’s Criminal Division stated, “We intend to 
embrace, where appropriate, a similar approach and 
similar principles — rewarding voluntary self-disclosure, 
full cooperation, timely and appropriate remediation — in 
other contexts.”

Consistent with DOJ’s corporate leniency policy, the 
updated guidance regarding DOJ’s evaluation of 
compliance programs states, “[I]f a compliance program 
did effectively identify misconduct, including allowing 
for timely remediation and self-reporting, a prosecutor 
should view the occurrence as a strong indicator that the 
compliance program was working effectively.” 

1  U.S. Attorney’s Manual, § 9-47.120 – FCPA Corporate Enforcement Policy, available at 
https://www.justice.gov/criminal-fraud/file/838416/download

-- 36 --



CONDUCTING INTERNAL INVESTIGATIONS - BEST PRACTICES AND CURRENT TRENDS

Proactively examining a business’ vulnerabilities and 
investigating and reporting errors when they do occur 
is consistent with upholding a culture of compliance, 
but also helps negate intent, and allows companies to 
craft their own investigations instead of conceding to the 
government.

Proving the negative is often worth the effort.  While 
prosecutors may be cynical, data helps make cases.  In 
monitoring a program’s efficacy, steps that show positive 
feedback complement those that show when errors occur.  
The guidance asks prosecutors to consider whether the 
program has “collected, tracked, analyzed, and used 
information from its reporting mechanism.”  An effective 
compliance program will flag many instances where 
there is no wrongdoing but shows that a conscientious 
observer felt comfortable reporting a possible issue.  
A company’s reaction to the absence of a violation 
can demonstrate sincerity just as a reaction to actual 
wrongdoing might.  Citing examples where a company 
undertook a thorough and well-documented investigation 
and concluded there was no wrongdoing is preferable to 
the alternative. Determining where false positives occur 
can also aid in the fine tuning of a program’s design and 
could save time and money by implementing tweaks that 
will avoid such results.

What this Means for Corporate Executives and In-
House Counsel

Senior executives and in-house counsel may want to 
prepare now for future investigations based on how 
government attorneys will evaluate their company’s 
compliance program pursuant to the April guidance.

The DOJ’s updated guidance is helpful and more detailed 
than its prior iteration, but it is complementary to other 
sources as well, such as the Benczkowski Memorandum 
from October 2018.  Ultimately, the focus in the updated 
guidance is on results; whether the program is actually 
effective.  There is no magic number of resources to 
allocate to compliance, and efforts that emphasize 
uncontextualized spending or top-level inputs will not be 
as persuasive as those that show that a company has 
thought through its operations and compliance risks, and 
that it has taken proactive steps to maintain an effective 
and adapting program.  It bears reminding that one of the 
principle goals of prosecutors is to deter wrongdoing—
by a specific company, but also by other companies 
generally.  The guidance emphasizes that effective 
compliance requires preparation, vigilant oversight, 
commitment of culture and resources, and adaptability to 
changing landscapes. The updated guidance can be an 
effective tool to secure buy-in from operational executives 
for implementing measures that may help weather the 
inevitable storms ahead.
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Most people remember the Presidential election of 
2000 between Al Gore and George W. Bush and the 
impact the State of Florida had on the outcome of that 
contest.  Hanging chads, recount monitors, lawyers for 
the candidates and a court battle that went all the way 
to the United States Supreme Court are etched in the 
minds of Floridians and many across the country when 
they think about Florida politics.  However, this is not the 
first time (or sadly the last) that Florida has influenced 
national elections.  Florida has long been at the epicenter 
of election politics. Court battles and recounts are par for 
the course when it comes to elections in the Sunshine 
State. One can venture all the way back to the presidential 
election between Rutherford B. Hayes and Samuel Tilden 
in 1876 where twenty votes from four states – including 
Florida – were disputed. The quarrel led to the formation 
of a commission who met for nine days and submitted 
their election results for Florida first, which virtually 
settled the election. A painting of the scene by artist 
Cornelia Fassett, “The Florida Case Before the Electoral 
Commission”, hangs in the U.S. Capitol Building to this 
day.1

Then, of course, the infamous 2000 presidential election 
and the resulting Supreme Court case that declared 
George W. Bush the 43rd president. One of the main 
problems with that election was the punch card ballot 
design, which resulted in many ballots being invalidated 
due to “hanging chads,” in which a voter’s selections 

1 https://www.senate.gov/artandhistory/art/artifact/Painting_33_00006.htm

were not clearly punched through.2

Florida made history yet again in 2018 after Secretary 
of State Ken Detzner ordered a manual recount in the 
races for Senate and state agriculture commissioner and 
a machine recount for governor.3 Under Florida state law, 
a machine recount is triggered if the margin of victory is 
equal or less than 0.5 percent, while a manual recount 
is triggered if it is less than 0.25 percent4 Ultimately, 
Ron DeSantis, the Republican nominee supported by 
President Trump, was elected Governor.5 

While these narrowly decided political elections matter 
for many reasons, they also matter because they have a 
significant impact on the judiciary that in turn significantly 
affect litigants and trial attorneys. This is especially true 
in a state like Florida.  In 2001, the Florida Legislature 
placed the authority to select who sits on Judicial 
Nominating Commissions entirely in the hands of the 
governor. The Judicial Nominating Commission is then 
responsible for providing names of judges to the governor 
for consideration as county, circuit and appellate judges.  
As a result, Judicial Nominating Commissions have 
become more political.6

The appointment of judges became a topic of 
discussion in Florida’s 2018 gubernatorial race, as 
three Florida Supreme Court Justices had reached 
2 https://www.npr.org/2018/11/12/666812854/the-florida-recount-of-2000-a-nightmare-that-
goes-on-haunting

3 https://www.tampabay.com/florida-politics/buzz/2018/11/15/florida-orders-first-ever-
statewide-hand-recounts-as-legal-fights-continue/

4 See Fla. Stat. §102.141(7) and §102.166. See also Fla. Admin. Code Rules 1S-2.027; 1S-
2.031; and 1S-2.051.

5 https://www.nbcnews.com/politics/elections/gillum-officially-concedes-florida-governor-
race-congratulates-desantis-winning-n936786

6 https://progressfloridainstitute.org/sites/all/files/fajp-recs.pdf
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their mandatory retirement. Thus, the new governor, 
whoever that turned out to be, would be appointing three 
new justices to the Court that could cause the Florida 
Supreme Court to lose its liberal majority.7 If he won the 
election, Ron DeSantis’ appointments were expected 
to make the bench the most conservative it had been 
in decades.8 If Andrew Gillum won the election, it was 
expected that the court would not only keep but also 
expand its liberal majority.  Ron DeSantis narrowly 
won the election and he ultimately appointed three new 
Justices that shifted the ideology of the Florida Supreme 
Court.

The impact of these three new Justices was seen clearly 
early in their terms when they sua sponte addressed 
the standard for the admissibility of expert testimony in 
Florida state courts.  For decades, courts have evaluated 
the admissibility of expert testimony under either a 
Daubert standard9 or a Frye standard.10 Prior to 1993, 
the Frye standard for admitting expert testimony was the 
prevailing standard used to guide federal and state courts 
regarding the admissibility of scientific expert testimony 
at trial. The Frye standard required that the proponent 
of the evidence establish the general acceptance of the 
underlying scientific principle and the testing procedures. 
However, in 1993, following a revision to the Federal Rules 
of Evidence, the Supreme Court of the United States set 
forth a new standard governing admissibility of expert 
testimony in Daubert v. Merrell Dow Pharmaceuticals, 
Inc. that was intended to be more focused on scientific 
principles and methodology rather than on conclusions. 
Under the Daubert test, when there is a proffer of expert 
testimony, the judge, acting as a gatekeeper, must make 
a preliminary assessment of whether the reasoning or 
methodology properly can be applied to the underlying 
facts at issue. Under Daubert, an expert witness can 
only testify if the testimony is based on sufficient facts 
or data; the testimony is the product of reliable principles 
and methods; and the witness has applied the principles 
and methods reliably to the facts of the case. Since 
1993, federal courts and the majority of state courts have 
adopted and followed Daubert, but Florida remained in 
a state of flux, moving between the Frye and Daubert 
standards.

Ten years after the United States Supreme Court rendered 
its decision on expert testimony, Florida passed legislation 
in 2013 to adopt Daubert.11 That standard remained in 
effect until 2018 when the then-Florida Supreme Court 

7 https://www.orlandosentinel.com/politics/os-ne-scott-appoint-justices-20181015-story.html

8 https://www.sun-sentinel.com/opinion/editorials/fl-op-edit-florida-supreme-court-20190122-
story.html

9 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993)

10 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923)

11 https://www.flsenate.gov/Committees/billsummaries/2013/html/489

disagreed with the legislature and reverted to Frye.12

In October 2018, the Florida Supreme Court’s narrow 4-3 
opinion in DeLisle v. Crane proclaimed to have settled this 
long-standing debate by concluding the Frye standard 
governed in Florida state courts.13 A year prior to DeLisle, 
the Florida Supreme Court had declined to adopt the 
legislature’s 2013 revisions to the Florida Evidence 
Code codifying Daubert, citing constitutional concerns 
raised by the Florida Bar’s Code and Rules of Evidence 
Committee members and commenters who opposed the 
amendments.14 The return to the “generally accepted” 
standard was seen as a significant win for the Plaintiffs’ 
bar as that standard was viewed as an easier standard 
to meet, especially in personal injury and product liability 
cases.

However, in May 2019, the Florida Supreme Court, with 
the three new Justices appointed by Governor DeSantis, 
agreed with Justice Polston’s prior rebuke of the purported 
“grave constitutional concerns” surrounding the adoption 
of the Daubert standard.15 In 2017, Justice Polston 
observed:  “Has the entire federal court system for the 
last 23 years as well as 36 states denied parties’ rights 
to a jury trial and access to courts? Do only Florida and 
a few other states have a constitutionally sound standard 
for the admissibility of expert testimony? Of course not.”16

The Supreme Court also explained that the Daubert 
amendments remedy deficiencies of the Frye standard:  
“Whereas the Frye standard only applied to expert 
testimony based on new or novel scientific techniques 
and general acceptance, Daubert provides that ‘the trial 
judge must ensure that any and all scientific testimony 
or evidence admitted is not only relevant, but reliable.’” 
Daubert, 509 U.S. at 589. The Court also noted that 
the Daubert amendments would “create consistency 
between the state and federal courts with respect to 
the admissibility of expert testimony and will promote 
fairness and predictability in the legal system, as well as 
help lessen forum shopping.”17 

Thus, the Florida Supreme Court, which had turned 
over in January 2019 with the appointment of three 
new judges, ruled in May 2019 to replace the previously 
used Frye standard with the Daubert standard.18 The 
decision was sharply criticized by the plaintiffs’ bar while 
simultaneously being cheered by the defense bar. The 

12 https://www.insidemedicaldevices.com/2013/06/florida-adopts-daubert-standard-for-
expert-testimony/

13 DeLisle v. Crane Co., 258 So. 3d 1221, 1229 (Fla. 2018).

14 https://www.floridabar.org/the-florida-bar-news/court-declines-to-adopt-daubert/

15 https://www.insurancejournal.com/news/southeast/2019/06/05/528418.htm

16 In re Amendments to Florida Evidence Code, 210 So. 3d 1231, 1239 (Fla. 2017).

17 In re Amendments to the Florida Evidence Code, No. SC19-107, May 23, 2019

18 https://www.jdsupra.com/legalnews/florida-adopts-daubert-standard-for-56896/
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Court’s new structure, created because of the results of 
the gubernatorial election, changed, on its own accord, 
the Florida standard for admissibility of expert testimony 
and did so in a matter of only about seven months from 
when the court had reverted to the “generally accepted” 
standard.19

The amendments to sections 90.702 (Testimony by 
experts) and 90.704 (Basis of opinion testimony by 
experts) of the Florida Evidence Code became effective 
immediately with the Court’s decision on May 23, 2019.  
Litigants on both sides of a case must again be guarded 

19 https://www.druganddevicelawblog.com/2019/05/florida-finally-does-daubert.html

against experts who do not have strong credentials or who 
do not use proper methodologies and analysis to support 
their opinions.  Testimony by experts will be challenged 
and judges will be expected to act as gatekeepers so 
that juries only receive testimony that is well-founded 
and reliable.  While there were issues that were certainly 
more controversial between the two Florida gubernatorial 
candidates, and judicial appointments likely did not 
decide the race, the result to litigants and attorneys 
reinforced yet again that elections matter for all involved 
in the judicial system.
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The phenomenon of social media touches the lives of 
nearly everyone in the world. From elementary school 
children, college kids and parents to business owners, 
movie stars and world leaders, billions of people all 
around the globe have access to this digital medium. In a 
matter of seconds, information can be shared, liked and 
linked across state lines, national borders and beyond. 
Different nations with varying laws of expression treat 
the use of social media by its people in differing ways. 
The United States has the First Amendment, but most 
countries have nothing remotely close to the venerable 
concept of protecting free speech. Even so, the U.S. 
currently has no federal regulations in place to address 
all the myriad issues with social media (e.g., hate speech, 
blocking, censorship, search engine results, etc.).

Former United States Supreme Court Justice Anthony 
Kennedy wrote that social media was among the most 
important places for the common exchange of views. He 
even compared the Internet to the public forum, akin to 
a public street or park. Indeed, commentators seek to 
analogize social media giants as public squares. That 
assessment seems a bit too generalized and not such a 
seamless analogy.

The greater access to a vast online forum introduces 
many virtues that did not exist in other more traditional 
arenas. On the one hand, a forum exists so that the 
average person can engage in robust debate or rectify 
damaging opinions or commentary. But in the modern 
age, an individual can simply express his or her view 

in mere seconds, so long as bandwidth exists. At the 
same time, the amount of hate speech and utter lack of 
accountability raises genuine concern of how to forge 
ahead in this digital world. Should the government 
enact more regulation?  Should we rely on the social 
media giants to be the final arbiter? Or, better yet, can 
basic common law defamation remedy the situation? 
Unfortunately, there is no clear answer or path. The law 
is still evolving, and it certainly must. 

Undoubtedly, social media has assumed the predominant 
means for the exchange of views and ideas. As a 
completely different vehicle from traditional newspaper, 
radio and other forms of mass communications, issues 
arise about the impact of defamation actions in this new 
“social” world in which we live.   

Elelments of Defamation

While the digital world thrives on constant change and 
permutations, the elements of defamation remain the 
same. The elements are:  1) a false/derogatory statement 
asserting to be fact; 2) published to a third person; and 3) 
resulting in actual harm to the defamed person. The cause 
of action is fairly straightforward at first blush. However, 
a certain amount of nuance in the handling of these 
types of actions has evolved over time. For instance, a 
heightened pleading standard exists because courts are 
inclined to accept the public policy underpinning that 
litigation has “a chilling effect” on reporting the news 
and expressions of free speech. Therefore, motions to 
dismiss have a predominant role in defamation actions. 

Similarly, if you are a public figure, then the plaintiff must 
prove actual malice. The public policy rationale in this 
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scenario presumes a public figure has 24/7 access to 
media, be it a television talk show, radio broadcast or 
print journalism, and can therefore swiftly address alleged 
defamatory comments. As expected, proving actual 
malice is not easy. And as is often the case, a plaintiff 
must use circumstantial evidence and argue inferences. 
The plaintiff must also explore motives and attempt to 
piece evidence together to withstand summary judgment 
or even motions to dismiss.
  
In addition to the public figure exception, there are also a 
host of jurisdictions which have adopted certain qualified 
privileges (e.g., the fair reporter privilege). These 
privileges germinate from the public policy that news 
organizations are tasked with reporting on matters in 
the community, including crime, and should be provided 
ample latitude to do so.
 
Defamation is Harder and Harder to Define

There is a wealth of case law touching all the issues 
with a defamation case, whether it is libel (written) 
or slander (oral). Considerations for what constitutes 
defamatory statements are dynamic and certainly not 
static. A defamatory statement in one area may not be 
in another. As a society, we arguably have become more 
desensitized to the impact of belittling comments or false 
assertions. 

While false, defaming statements exist and are actionable, 
the defenses are equally at play. Opinions are excluded. 
Even those belittling comments – if in the form of an opinion 
– are protected speech. Hyperbolic language, sales 
pitches and satire are also not considered defamatory for 
the purposes of an actionable case. Examples abound. 
Our Commander-in-Chief provides prime, frequent fodder 
in this arena. His tweets of “major loser” and “begged 
for a job” are merely hyperbolic language.1 Or when 
addressing the Stormy Daniels story, President Trump’s 
response on Twitter included the phrases “total con job” 
and “playing fake news media for fools.” The language in 
this tweet was protected rhetorical hyperbole.2

 
Issues with Defamation in the Digital Medium

The developing case law with the digital medium comes 
in all forms. Some are less obvious than others, like 
when a public official “blocks” someone or removes 
critical comments from either their Facebook or Twitter 
account. This act of blocking may seem fairly harmless, 
but in some circumstances, it can be a violation of the 
First Amendment. The First Amendment prohibits the 

1 Jacobus v. Trump, et al., 2017 NY Slip Op 08625 

2 Clifford v. Trump, 339 F.Supp. 3d 915 (C.D Cal. 2018).  Ms. Daniel’s real name is Stephanie 
Clifford.

government from limiting one’s speech. So, if a public 
official who does not like criticism blocks a citizen from 
having access to their social media content, this can 
prove problematic. The public official can argue that it is a 
personal account. The obvious counter to that argument 
is that since the account is tied to a public figure, the 
page should be considered a public – not private – forum. 
Thus, the First Amendment comes into play. There is a 
host of lawsuits of this nature pending.3 The inquiry is 
whether the private account has a sufficiently close nexus 
with the state to be fairly treated as that of the state itself. 

There is no objective or subjective test, but the courts 
are to review the totality of circumstances that might bear 
on the question of the nexus between the challenged 
action and the state.4 The questions to vet:  Were the 
posts on behalf of the public body? Did he or she list their 
address as that of an official of the state or government? 
Did he or she not categorize their social media account 
as government official? There are several other pivotal 
questions.
 
The leading case on this issue is Davison v. Randall.5 
The Fourth Circuit held that an individual did have First 
Amendment rights to not be restricted from a Facebook 
page that was held out to be an official county page. In 
making this finding, the court noted that the page was 
identified as a government official page.6 The court 
explained that the Facebook page was created to perform 
actual or apparent duties of the office.7

Certainly, if the sole intention of the public official is to 
suppress speech that is critical of his or her conduct, of 
official duties or fitness for public office, their actions are 
more fairly attributable to the state.8 The public official 
with the private account argues that he or she is merely 
curating the content and audience of his personal 
promotional account – not carrying a function of the state. 

The  Conundrum with Policing Anonymous Speech

Another predominate issue is how the law deals with 
all the anonymous hate speech on social media. 
Censorship today is not from the government or nation 
states, but rather from the likes of Google and other 
online technology titans. Social media companies police 
the content pursuant to their own terms of service 
3 Attached is a brief prepared by our firm in a pending action, the style of which is Windom v. 
Harshbarger,   (N.D. W.Va.. 249), C.A. 1:19-cv-00024.

4 Rossignol v. Voorhaar, 316 F.3rd 516 (4th Cir.), cert. denied, 540 U.S. 822 (2003).

5 Davison v. Randall, 912 F.3d 666 (4th Cir. 2019). 

6 Id.

7 Id. at 679.

8 Woolsey vs. Ojeda, No. 2:18-CV-00745, 2019 384956 at 2 (S.D. W.Va. an.30,2019)(quoting 
Rossignol, 316 F.3d at 524).
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agreements. Facebook and YouTube, for example, have 
removed a newspaper’s online postings as well as a radio 
personality from their services.9 Commentators note a 
disturbing trend with social media companies applying 
their service agreements where media giants have 
chosen to move away from their initial First Amendment 
inclinations. Commentators suspect this move is triggered 
by the European Union employing more censorship. In 
other words, countries tend to be more inclined to restrict 
expression and not view comments as protected speech.

Indeed, the censor today is social media, which uses 
certain A.I. algorithms to filter a whole host of online 
language trends, including hate speech. Meanwhile, 
censorship continues to rise as these media companies 
operate in a multitude of nation states with widely differing 
laws.  As such, social media companies tend to adopt the 
strictest regime and thus prove to be a legitimate threat 
to truly free expression. 

Available Means to Address Social Media as Censors

One option is to hold online platforms to First Amendment 
standards. By applying First Amendment standards, this 
would reduce the censorial action of private companies. 
As simple as it sounds, this approach raises another 
problem. 

The State Action Doctrine, a venerable concept in 
Constitutional law, limits state action, not individual 
invasion of an individual’s rights. The Constitution 
limits government actors, not private actors like media 
companies. In Nyabwa v. Facebook, the district court 
in Texas aptly explained the problem with applying the 
First Amendment to private companies. In dismissing 
a lawsuit by a private individual against Facebook, the 
district court stated:  “…the First Amendment governs 
only governmental limitations on speech.”10

Litigants have attempted to use dicta from the leading 
Supreme Court case involving free speech and the right 
to regulate it through quasi-government action in Marsh 
v. Alabama.11 In Marsh, the Supreme Court in 1946 
found that a private town was not technically private and 
thus allowed for First Amendment protection. The court 
reasoned ownership does not always mean absolute 
dominion. The more the owner opens his property for use 
by the public in general, the more do his rights become 
circumscribed by the Constitutional rights of those who 
use it.12 In response, the Supreme Court adopted the 

9 Alex Jones, an American radio show host, was removed from Facebook, YouTube, Spotify, 
and Apple.

10 Nyabwa v. Facebook, 2018 WL 585467 (S.D. Tex. Jan 26, 2018).

11 Marsh v. Alabama, 326 U.S. 501 (1946).

12 Id.

“public function” test where litigants attempt to cloak 
otherwise private companies with pubic government 
characteristics to curtail and control their action.

The holding in Marsh, however, has not been successfully 
transferred to social media companies. Facebook, 
Instagram, Twitter and the like are not stepping in 
the shoes of the state, and thus are not held to First 
Amendment standards. Accordingly, we must presently 
rely on the social media companies to filter, manage and 
take down hate speech. Even so, there are large swaths 
of the web that are completely unfiltered and unrestricted. 

Recourse Against Social Media Companies

So, the question is, what recourse does one have against 
these social media giants? You lose on First Amendment 
grounds because, for the most part, these companies 
are private. What about the harmful false and offensive 
content that remains in the digital world? What about the 
political bias that may exist with certain platforms? 

First Amendment and Communication Decency Act

In general, as noted, lawsuits against social media 
companies have been unsuccessful for two primary 
reasons:  first, doctrines that prevent the First Amendment 
from being applied to private companies; and second, 
Section 230 of the CDA (Communications Decency Act of 
1996), which protects media companies from being held 
liable under federal or state laws. The Marsh decision, 
which created the “public function” test under which the 
First Amendment, would apply if a private entity exercises 
powers traditionally reserved exclusively for the state. 

In several cases, the argument has been that social 
media companies act or possess qualities more akin 
to a government or state. Courts are apt to reject such 
arguments because, while these companies provide 
access, they are not performing any municipal power 
or essential public service. In other words, there is 
not sufficient nexus and entwinement for state action. 
To support this finding, the courts point out that the 
government did not participate in the operation or 
management of the website.13 Instead, courts tend to see 
these media giants as simply providing a forum for the 
expression of diverse points of views.
 
The Communications Decency Act of 1996

The other obstacle with addressing recourse against 
13 Quigley, 2017 U.S. Dist. LEXIS 103771, at *5-7; Estavillo v. Sony Comput. Entm’t Am. Inc., 
No. C-09-03007 RMW, 2009 U.S. Dist. LEXIS 86821, at *5 (N.D. Cal. Sept 22, 2009); Cyber 
Promotions, 948 F. Supp. At 444-45.  See also Fehrenbach v. Zeldin, No. 17-CV-5282, 2018 
U.S. Dist. LEXIS 132992, at *7-8 (E.D.N.Y. Aug. 6, 2018) (“[N]o reasonable person could infer 
from the pleading that the state ‘encouraged’ or ‘coerced’ the Facebook defendants to enable 
users to delete posts or to ‘look away’ if and when they do.”)
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social media companies is 47 USC 230. The government 
made a public policy decision to protect social media 
companies. 47 U.S.C. §230(c) provides: 

(1) TREATMENT OF PUBLISHER OR SPEAKER 
– No provider or user of an interactive computer 
service shall be treated as the publisher or 
speaker of any information provided by another 
information content provider.

(2) CIVIL LIABILITY – No provider or user of an 
interactive computer service shall be held liable 
on account of ---

(A) any action voluntarily taken in good 
faith to restrict access to or availability, of 
material that the provider or user considers to 
be obscene, lewd, lascivious, filthy, excessively 
violent, harassing, or otherwise objectionable, 
whether or not such material is constitutionally 
protected; or
(B) any action taken to enable or make 
available to information content providers or 
others the technical means to restrict access 
to material described in paragraph(1).

Clearly, the United States Congress chose to grant broad 
immunity. The statute expressly states that an entity which 
provides access is not a publisher. As noted, without a 
publisher finding, then there is a glaring missing element 
of any lawsuit based upon defamation. This statutory 
immunity applies beyond just common law defamation 
cases. Indeed, the theory of liability makes no difference 
in the application of immunity. In fact, courts applying 
Section 230 tend not to be impacted by the theory of 
liability (i.e., breach of contract, breach of privacy or 
defamation).  Instead, courts focus on whether the media 
company is publishing other content. If so, then immunity 
applies, and the lawsuit is dismissed at the Rule 12(b)
(6) stage.14

It bears observing that Section 230 distinguishes 
between interactive computer services and information 
content providers. Google,15 Twitter16 and Craigslist17 are 
interactive providers. These companies enjoy statutory 
immunity. Information content providers do not enjoy 

14 47 U.S.C. §230.  See also Universal Commc’n Sys., Inc., 478 F.3d at 418 (“The other courts 
that have addressed these issues have generally interpreted Section 230 immunity broadly . . 
.”); id. at 419 (“[W]e too find that Section 230 immunity should be broadly construed.”).

15 E.g., Klayman v. Zuckerberg, 753 F.3d 1354, 1357 (D.C. Cir. 2014).

16 E.g., Fields v. Twitter, 217 F. Supp. 3d 1116, 1121 (N.D. Cal. 2016).

17 E.g., Chicago Lawyers’ Comm. For Civil Rights under Law, Inc. v. Craigslist, Inc., 519 F.3d 
666, 671 (7th Cir. 2008).

immunity and are subject to common law defamation 
lawsuits. Whether a media company falls into the latter 
distinction depends on whether the media company 
materially contributed to the allegedly disputed content or 
specifically encouraged the development of the offensive 
content. 
 
A case in point involved the website Roommates.com.18 
There, the court concluded that Roommates.com could 
be subject to a suit for discrimination because the site 
required all users to respond to questions about their 
sex, family status and sexual orientation by selecting 
preset questions. With these preset questions, the 
court reasoned that Roommates.com was more than a 
“passive transmitter of information provided by others; it 
became the developer of some of the information.”19

The remaining part of Section 230 provides immunity to 
media companies that restrict access to content which 
it believes, in good faith, to be obscene. This section 
applies to those instances where the social media 
company restricts access or otherwise blocks a user. 
This immunity requires a threshold finding of good faith 
and, thus, cases here have a better chance to proceed to 
the summary judgment stage. While, Section 230 (c)(2) 
seems to focus on the removal of content rather than the 
publishing of content, it is unclear as to the interplay with 
the two sections. Arguably, there is broad immunity under 
Section (c)(1) which may encompass Section (c)(2). 
The end effect, no matter the interplay between the two 
sections, is that most lawsuits have failed as immunity 
applies no matter the theory of liability.  

Conclusion

Lawyers can be and will certainly need to be creative in 
this space. Efforts to circumvent the statutory immunity 
and/or apply the First Amendment will continue to be 
aggressively pursued. While regulations seem difficult 
to implement, theories are percolating about ways to 
ensure accountability. Such theories include treating 
social media companies or platforms as common carriers 
or even cable companies. That said, defamation cases in 
the social networking era will definitely play an active role 
in court dockets across the country. But the stage as it is 
currently set significantly reduces the efficacy of that role.

18 Fair Housing Council v. Roommates.com, LLC, 521 F.3d 1157 (9th Cir. 2008).

19 Id.
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Changes in the world of E-Discovery: E-Discovery 
grows more complex—and more expensive.

As legal disputes continue to increase,  e-discovery 
demands during the investigation and discovery phases 
of these disputes continue to grow in parallel. Indeed, the 
legal demands on businesses, and their in-house legal 
teams, are rising.  While the number of lawsuits was 
down in 2018, organizations are facing more regulatory 
proceedings and arbitrations than in the past.1  It is 
estimated that for every $1 billion in revenue, a company 
may spend $1.2 million on disputes.2  Likewise, it is 
estimated that the e-discovery industry will grow from 
$10 billion in 2018 to almost $19 billion in 2023.3  The 
increase in legal disputes coupled with growing volume 
of electronic data continues to necessitate that counsel 
stay ahead of the curve and employ best practices in 
managing e-discovery demands to control costs.

These costs are in large part due to the exorbitant amount 
of data that is now being created by each individual 
within an organization.  It is estimated that by 2020, each 
person will create 1.7 MB of data every second.4  This 
1  Norton Rose Fulbright, 2018 Litigation Trends Annual Survey: Perspectives from Corpo-
rate Counsel, p. 3 (available at: https://www.nortonrosefulbright.com/-/media/files/nrf/nrfweb/
imported/20181105--2018-litigation-trends-annual-survey-pdf.pdf?la=en&revision=78851eda-
508b-4dc5-b9a2-35a430bc45e4).

2  Id. at 4.

3  FTI Consulting + exterro, The State of E-Discovery 2019: A Survey of Industry Trends, 
Practices, and Challenges, p. 7 (available at: https://www.exterro.com/state-of-e-discov-
ery-2019/). 

4  DOMO, Data Never Sleeps 6.0, p. 2 (available at: https://www.domo.com/assets/down-
loads/18_domo_data-never-sleeps-6+verticals.pdf). 

large amount of data is coming from an array of sources, 
and new sources are created every day.  These include 
typical sources like emails and Word documents created 
and stored on the employee’s computer hard drive 
or servers of the company, but it also includes cloud-
based applications, text and instant messages, data on 
tablets, social media, websites, electronic calendars, 
smart phone applications, and even streaming services.  
When facing a large e-discovery project, it is important 
to think creatively and capture the necessary data from 
all of these sources.  Unfortunately, most companies 
are not staying ahead of the curve.  Indeed, only 51% of 
enterprises with over 10,000 employees can collect from 
social media and instant messaging.5  Recent case law, 
however, makes it clear that courts are holding parties to 
a higher standard, and thus, it is crucial to ensure you are 
capturing potentially relevant data from these new and 
ever-changing sources.

The exponential growth of electronic data is driven by the 
internet of things.6  For example, courts are holding that 
text messages are discoverable and, to the extent they 
are relevant, must be produced.  Lawrence v. Rocktenn 
CP LLC, No. 16-821, 2017 WL 2951624, at *1(W.D. La. 
Apr. 19, 2017), Walker v. Carter, No. 12-cv-05384, 2017 
WL 3668585, at *2 (S.D.N.Y. July 12, 2017), and Dennis 
v. Red River Entertainment of Shreveport, LLC, No. 14-
cv-2495, 2016 WL 8729956, at *1-2 (W.D. La. Jan. 8, 
2016).  Further the consequences for not appropriately 
preserving text messages can be serious.  A court recently 
imposed monetary sanctions on defendants who failed 
to preserve relevant text messages after litigation was 

5  The State of E-Discovery 2019, at 10.

6  The Internet of Things refers to the ever-growing network of physical objects that feature 
an IP address for internet connectivity, and the communication that occurs between these 
objects and other Internet-enabled devices and systems.
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reasonably foreseeable and later wiped and destroyed 
their phones, leaving no method of obtaining the deleted 
messages.  Paisley Park Enterprises, Inc. v. Boxill, 2019 
WL 1036058 (D. Minn. Mar. 5, 2019).  Another court 
imposed an adverse inference instruction and awarded 
attorney’s fees and costs after finding that defendants 
had intentionally spoliated evidence by, in part, deleting 
relevant text messages.  Experience Hendrix, L.L.C. v. 
Pitsicalis, 2018 WL 6191039 (S.D.N.Y. Nov. 28, 2018).  
Relatedly, employers are expected to preserve and 
produce relevant data from instant messages sent by 
employees.  Franklin v. Howard Brown Health Ctr., No. 
17 C 8376, 2018 WL 4784668, at *1 (N.D. Ill. Oct. 4, 
2018), report and recommendation adopted, No. 1:17 C 
8376, 2018 WL 5831995 (N.D. Ill. Nov. 7, 2018).  This is 
made even more complicated when employees use their 
personally owned device to conduct business and mingle 
work and personal data. 
 
Social media is also becoming an increasingly hot topic 
in discovery disputes.  In Locke v. Swift Transportation 
Co., 2019 WL 430930 (W.D. Ky. Feb. 4, 2019), the 
magistrate allowed the defendants to obtain limited, 
relevant information from the plaintiff’s social media 
accounts.  The magistrate stated, “Social networking site 
content (“SNS”) is subject to discovery under Rule 34. 
To fall within the scope of discovery, SNS information 
must meet the relevance standard, and the burden of 
discovering the information must be proportional to the 
needs of the case. Put simply, social media information 
is treated just as any other type of information would be 
in the discovery process.”  Id. at *2.  See also Gordon 
v. T.G.R. Logistics, Inc., 321 F.R.D. 401, 406 (D. Wyo. 
2017); Smith v. Hillshire Brands, No. 13-2605-CM, 2014 
WL 2804188 (D. Kan. June 20, 2014. 

Finally, parties may even be required to produce non-
communicative data from applications on smart phones 
and other technology.  For example, the court in Cory v. 
George Carden International Circus, found that “a mobile 
app that indicates a Plaintiff performs strenuous activities 
may be relevant to claims of injury or disability.” 2016 
WL 3460781, AT *2 (E.D. Tex. Feb. 5, 2016).  The court 
also ordered that the defendant be given access to the 
plaintiff’s fitness monitoring accessories, such as a Fit 
Bit. Id. at *3. 

In this ever-evolving landscape, it may seem impossible—
and costly—to keep up with the exorbitant amount of 
data that may be relevant to a dispute.  However, there 
are some best practices that can make any e-discovery 
project more efficient and (hopefully) less expensive.

Best Practices: How to be efficient and cost-sensitive 
in today’s world.

When engaging in e-discovery, it is important to think 
creatively and capture the necessary data from all of 
the types of sources—including those mentioned above.  
However, it is also important to collect this data in the 
most efficient and cost-effective manner.  Whether you 
are in-house counsel or advising a business client, there 
are a few ways to efficiently manage your ESI projects by 
employing proactive measures to limit the amount of data 
a company stores and best practices to limit the scope 
of ESI being culled and reviewed after a legal dispute 
arises:

1. Create and implement reasonable data deletion 
policies. 

In the course of running a business, employees’ personal 
purging practices vary vastly from one to another.  
Some may routinely clear out their inboxes, while 
others keep emails forever.  In order to avoid having 
to collect and review decade-old emails from multiple 
custodians, entities should implement organization-wide 
policies where unnecessary data is routinely purged.  
Furthermore, if a policy is implemented is important that 
the company not only enforce the policy, but also give 
employees time to do so.

2. Control employees’ use of mobile and electronic 
devices and the types of applications available on those 
devices.

There are several policies that can be implemented that 
will control the amount and sources of data that employees 
regularly create.  For example, an organization can limit 
the number of devices employees may use for business 
activities.  Additionally, an organization can control what 
applications employees are allowed to use for work 
purposes.  For example, providing employees with instant 
messaging applications on their work computer may 
create a large amount of additional data to collect and 
produce.  By not allowing such applications, a company 
can limit at least one channel of communications that 
may later have to be produced.  

With respect to mobile phone usage, many companies 
prefer a “bring your own” device scheme because it saves 
the company money; however, if employees regularly 
conduct business using their own mobile phones and 
co-mingle business and personal data, your entity might 
consider instituting a policy where the company provides 
its employees with mobile devices and prohibits using 
company phones for personal use.
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3. Identify key custodians and their particular data 
practices early on in the process.

At the beginning of any discovery project, it is crucial 
to identify the key players in the dispute so you can 
immediately begin preserving their data.  By identifying the 
specific individuals who possess and control the relevant 
data early on in the matter, you can begin to understand 
the data landscape for the matter and make a defensible 
and efficient plan. After identifying these individuals, it is 
important to talk to them about how they communicate, 
what they create, and how they store it.  For example, 
one custodian may save all of his relevant notes within 
one running Word document and only communicate with 
other relevant individuals via email.  However, a second 
custodian may communicate with relevant individuals via 
several smart phone applications and save all of his notes 
on an application on his tablet.  By identifying the types 
of data and communication habits of your custodians, 
you can execute targeted collections that will save you 
time and money while avoiding missing relevant data or 
learning about it for the first time in a deposition.

4. Establish applicable date ranges, available data types, 
and search terms early on in the process, but test them 
before agreeing to any protocol.

Many lawyers agree to data protocols with custodians, 
search terms and date limitations without testing them 
first.  While it may seem like it wouldn’t be a big deal 
to make such an agreement without any diligence, this 
is a mistake and in many instances, it can substantially 
increase your ESI spend.   While some custodians 
are essential regardless of their data volumes, some 
secondary custodians may give you more flexibility.  If you 
know that custodian A and custodian B are essentially in 
the same position, but one has far more data than the 
other, you can suggest the one with the smaller data 
universe.  However, if you agree without having the data 
to analyze, you might unnecessarily agree to something 
that only serves to increase your cost.  

The same is true with search terms.  One wrong search 
term can mean collecting and reviewing tens of thousands 
of unnecessary documents.  You can avoid this by testing 
your terms and even reviewing sample sets of data before 

settling on a final agreed upon search. 
   
5. Think outside the box (or outside the office) for your 
document review.

One of the largest expenditures for a document review 
project is attorney review; however, there are options 
available to reduce these costs.  One option is foregoing a 
document-by-document linear review altogether.  Instead, 
the parties agree to a protocol where the parties first apply 
search terms to the data and then apply privilege screens 
prior to production.  To the extent a document contains 
a search term, but does not fall within the privilege 
screen, it gets produced without further review.  Those 
documents that were captured by a privilege screen are 
withheld from production.  While the producing attorneys 
might review small samples of the production set, this 
can be a cost effective way to produce a large volume of 
data in a short period of time.  To the extent a privileged 
document is produced, the parties rely upon a clawback 
provision to retrieve any privileged documents.
Another option is to consider relying upon an international 
review team, which is supervised by trial counsel.  The 
benefit of an offshore review team is not only a lower cost 
review, but also the benefit of a 24 hour review cycle.  To 
the extent your team is in Asia, while the U.S.-based trial 
team is sleeping, the review team is working.  When the 
trial team arrives at work, they can respond to questions 
and quality check the overnight review.  In order for this 
type of review to be successful, it is essential that the trial 
and review teams are in close contact with one another.

6. Create a unique and dispute-specific plan for each 
new dispute.

Just because a certain process or protocol worked in 
one case, does not mean it makes sense for all cases.  
ESI discovery is ever-changing and lessons learned in 
one matter inform those that follow.  It is important to 
start each new e-discovery project with fresh eyes and 
to always analyze the bigger picture before creating a 
specific plan.  While several of these suggested practices 
may delay the actual collection and processing of data, 
you will save both time and money by making a creative, 
tailored plan to your dispute.
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A critical decision in preparing for mediation is whether 
to give an opening statement. Opinions on the utility of 
opening statements are mixed, ranging from “a complete 
waste of time and counterproductive” to “essential to the 
process, as it is your one and only opportunity to talk 
directly to the other side.” I have worked with a number of 
mediators recently who have encouraged their use. And 
while opening statements are not always appropriate 
in mediation, there are times when presenting one can 
add value and make settlement more likely. Following 
are factors to take into account as you consider whether 
to make an opening statement or skip to private caucus 
sessions in the mediation process. 

Educating the Mediator

An opening statement offers the most efficient means 
to educate the mediator on the nature of the dispute 
and the issues that need to be addressed to achieve 
settlement. Exchanging information through the mediator 
during a series of caucus sessions by slowly dribbling out 
critical facts and theories may require too much time and 
create a risk of miscommunication. Making an opening 
statement helps “cut to the chase” and arms the mediator 
with arguments he or she can use in the caucus sessions 
with the other party. Likewise, an opening statement can 
bring to life for the mediator issues that may not have 
been clear during the premediation conferences or in 
written submissions. 

Yet you should consider if the information the mediator 

needs to resolve the case can just as effectively be 
conveyed through written submissions. For example, 
issues in the case may already have been thoroughly 
briefed in the litigation, and the briefs can be submitted to 
the mediator.  The mediator may also allow briefing prior 
to the mediation session, including ex parte mediation 
statements. Well-prepared briefs and mediation 
statements may be sufficient to give the mediator enough 
information to understand the issues and impediments 
to settlement in advance of the mediation session. An 
opening statement, however, will not be educational 
nor worth the cost incurred if it is simply a regurgitation 
of what is presented in mediation statements or other 
submissions.

Educating the Opposing Party 

An opening statement also provides an opportunity to 
advocate your position directly to the opposing party, who 
may be hearing the strengths of your client’s position for 
the first time.  This is particularly germane where you 
sense that the opposing lawyer is failing to communicate 
both the pros and cons of the case to their client. Or 
worse yet, he or she is embellishing and exaggerating 
the strength of the client’s case, and thus has created 
unrealistic expectations for what is a fair settlement. In 
any event, it is rare for any lawyer to be as effective in 
articulating the opposing party’s case, and it is often 
beneficial for a party to observe the strength of the 
opposing party’s advocacy.  An opening statement at the 
mediation will allow you to present the issues directly to 
the other side and, likewise, to expose your client to the 
other party’s lawyer and his or her presentation. 

This approach, however, can fail if the opening statement 
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is constructed with the sole purpose of trying to persuade 
the opposition of the correctness of your position rather 
than to educate them about the evidence in the case, the 
differing legal theories and the risks of further litigation. 
You need to get the right balance between making an 
effective presentation as an advocate for your client’s 
position while, at the same time, communicating an 
openness to discussion and settlement.  Done right, 
an opening statement can ensure that both sides are 
educated on the issues and starting the negotiations 
based on a common understanding. 

Personalizing Your Client 

In many cases, the mediation may be the first and only 
time the parties have the opportunity to meet face-to-
face. The opening statement can be an opportunity to 
personalize your client and demonstrate that your client 
has a rational view of the dispute and is not out to destroy 
the other side—that there are real concerns involving 
real people at stake in the mediation. The type of case 
can impact this consideration. But even in a business 
dispute it may be important to show that your client 
representative has a rational view and empathy for the 
other side’s position. 

One method of using the opening statement is to have 
your client take part in the presentation.  This could give 
your client the opportunity to speak directly to the other 
party without the opposing lawyer or the mediator filtering 
the message. You should decide whether your client 
will speak on his or her own behalf during the opening 
statement and, if so, if the client will present all or only 
a portion of the statement. Both strategies can help 
humanize your client, but it must be done effectively or 
will it be counterproductive in the joint session setting.

Recognizing the Parties’ Feelings

An opening statement likely will be ineffective if emotions 
are running high and personality conflicts exist between 
the parties and/or lawyers. Indeed, if the underlying 
litigation has been particularly hostile and having the 
parties in the same room is nearly impossible, then 
the costs of giving opening statements far outweigh 
any benefits. In those cases, the goal of resolving the 
dispute is probably better served by the mediator, not the 
attorneys, explaining the parties’ respective strengths 
and weaknesses as a neutral observer during the private 
caucuses. 

But in certain instances, opening statements can be used 
to assuage the parties’ negative emotions. For example, 
mediation provides an opportunity for parties to be heard 
and air their grievances, which may be therapeutic 

and more important to achieving resolution than the 
magnitude of a settlement payment. Likewise, it may be 
advantageous to address negative emotions—distrust, 
anger, resentment, jealousy—head-on in the opening 
statement to clear the air. It can demonstrate to the other 
side that your client recognizes that emotional scars need 
to be healed as part of the mediation process and that it 
is in the parties’ best interests not to let these feelings 
cloud their ability to resolve the case. Thus, an effective 
opening statement can defuse negative emotions and 
start the mediation on a positive note. 

Setting the Tone 

Finding the right tone for the mediation is beneficial to 
achieving settlement by making it clear to the other side 
that your client is not at the mediation to fight but to resolve 
the case. Recognizing the differing viewpoints in the case 
establishes an atmosphere for cooperative negotiation. 
The best way to set the tone in the opening statement 
is to make conciliatory statements and focus on areas 
of agreement between the parties. Likewise, if there 
are weaknesses in your client’s case, acknowledging 
them develops credibility with both the mediator and 
the opposing party. An opening statement during the 
joint session may provide great value if it can be used 
constructively to get the other side to lower its guard and 
listen. 

But be sure your rationale is sound. An opening statement 
should not be used if it is impossible to strike the right 
tone. A hostile statement utilizing courtroom theatrics will 
not get the parties on a path to settlement, but will back 
the other side into a corner and polarize the proceedings. 
Indeed, an opening statement is pointless if your client 
firmly believes the case is frivolous or without evidence 
or merit. In such circumstances, it is nearly impossible to 
give an opening that is not going to inflame the opposition. 
However, candidly showing the other side what you will 
present at trial if the case is not resolved and utilizing a 
matter-of-fact tone and soft words can be effective. 

Considering the Timing

One factor in determining the utility of an opening statement 
is when the mediation occurs relative to the stage of the 
underlying litigation. An opening statement may be more 
valuable when the mediation occurs early in the case. 
If the mediation occurs before the case is even filed, 
an opening statement is almost essential. If, however, 
mediation is being conducted after or near the close of 
discovery, there may be little new information gleaned 
from an opening statement.  At that point in the litigation, 
the mediation is focused more on arriving at a monetary 
settlement. This is not to say that because a mediation 
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comes later in the judicial process, an opening statement 
is not of value because in certain circumstances it may 
still make sense. Thus, a key consideration is whether the 
mediation is being conducted as part of an attempt at an 
early resolution or after the parties’ positions have been 
communicated via pleadings, motions, and discovery in 
the litigation.  

Conclusion 

Whether to present opening statements at a mediation 
is an important decision that the parties should not take 
lightly. There is no bright-line test for when to give an 
opening statement; it can set the stage for a successful 
resolution of the dispute or it can backfire and spoil 
the possibility of settlement. Addressing the factors 
discussed above on a case-by-case basis can help 
you determine whether there is value in presenting an 
opening statement.

Opening Statements in Mediation: Balancing 
Between a Throwdown and a Group Hug
Anthony (Tony) Rospert

Presenting a powerful opening statement at mediation 
plays an important role in achieving success, but you 
need to reach into your toolbox for more than just a 
hammer. As American psychologist Abraham Maslow 
famously said, “I suppose it is tempting, if the only tool 
you have is a hammer, to treat everything as if it were 
a nail.” Seeing a mediation opening statement as a 
nail and an opportunity to hammer the opposing side 
is an unproductive strategy for obtaining a resolution. 
To be an effective advocate at mediation, use subtlety 
and finesse in making your opening statement to help 
foster a constructive conversation with the other side and 
begin to build an atmosphere of trust and a willingness to 
compromise. 

Mediation is not litigation and making an opening 
statement at mediation is not the same as delivering an 
opening statement at trial. Your role in giving a mediation 
opening statement is to show strong advocacy without 
creating resentment. Use the opening remarks in a joint 
session to begin the mediation on a positive note rather 
than advocating why your client will win at trial. To reach 
this goal, you need to strike a balance between promoting 
your client’s position and proceeding in a conciliatory 
manner consistent with the goal of settlement. 

But while using an adversarial approach in mediation 
is generally counterproductive, the skills necessary 
to be an effective advocate in your mediation opening 
are similar to those used in the trial context. This article 
outlines best practices for giving an opening statement 
in a joint mediation session and illustrates how the same 
approaches and skills you use to deliver a great opening 
statement at trial also apply in the mediation context.

Know and Educate Your Audience

The goal of an opening statement, whether in the trial or 
mediation context, is to use your advocacy skills to begin 
laying the groundwork for persuading the decision-maker. 
A skilled trial lawyer giving an opening statement knows 
the audience, identifies who he or she seeks to persuade 
and fashions a message that best resonates with the 
audience. By recognizing who you are trying to convince, 
you can craft and share the message compellingly. 

An opening statement in litigation seeks to persuade 
the judge or jury. The focus of your opening remarks in 
mediation should be on the opposing party, who is the 
real decision-maker, not the mediator or the other party’s 
lawyer. You are trying to convince the opposing party 
that your client has the better case and that the risk of 
continued litigation necessitates settlement. 

Like a trial opening, an opening statement in mediation 
should educate the decision-maker on the facts of the 
case and help persuade them to settle. Too many lawyers 
decline the opportunity to explain the key evidence and 
their client’s position during opening statements, focusing 
instead on rebutting the other side’s arguments. But this 
is your best – and perhaps only – chance to educate 
the opposing party, who may be hearing some of the 
evidence for the first time. 

For example, I have seen lawyers make strong monetary 
demands in mediation opening statements. They use the 
opening statement to profess, in an antagonistic manner, 
that their client will only settle for X, an approach that 
sabotages the mediation process. Instead of making 
incendiary and argumentative declarations about 
damages, the opening statement should clarify for the 
opposing party the framework your client used to arrive 
at its settlement position and its method for calculating 
damages. It may even be appropriate to acknowledge 
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the other party’s injury, followed by a statement that your 
client should not be responsible for the full amount of 
damages demanded. 

But be aware that using your opening to educate the 
opposing party can fail if its sole purpose is to persuade 
the opposition of the correctness of your client’s position 
rather than to inform them about the evidence in the 
case, the differing legal theories and the risks of further 
litigation. You need to strike the right balance between 
effectively advocating for your client’s position and 
communicating a willingness to compromise. Done 
right, an opening statement educates both sides on the 
issues and starts the negotiations based on a common 
understanding.

Preparation Is Key

As in a jury trial, preparing to give an opening statement 
at mediation is critical to the overall success of the 
process. Like a trial opening, an effective mediation 
opening statement takes significant time and effort; you 
can’t wing it. A well-crafted and confidently delivered 
opening statement goes a long way toward achieving a 
favorable settlement for your client. 

Not only must you prepare, but your opening statement 
should communicate your readiness to the opposing 
party. A statement suggesting that you are in command 
of the case’s facts and law and can explain how the 
case will unfold if the parties do not settle conveys 
preparedness. This is particularly germane in a case 
where the opposing side’s position is weak; a powerful, 
evidence-based opening can persuade the party to settle 
on more favorable terms. 

Effectively using visual tools, such as PowerPoint, 
underscores your command of the facts and that your 
client is prepared to litigate if the case is not resolved. 
Your presentation should highlight the key evidence by 
showing snippets of deposition testimony and documents 
you will use at trial. Using PowerPoint can help you 
convince the decision-maker that you are prepared 
and ready to go to trial if the case is not settled at the 
mediation. If you approach mediation seriously with 
your eye on a trial, you will increase your chances for 
settlement.

A word of caution: Using case citations in a PowerPoint 
presentation can backfire. Relying on citations can 
alienate your primary audience – the opposing party – 
who is unlikely to understand the nuances of case law 
or appreciate the significance of precedent. Instead, 
focus on the facts and evidence, which is more likely to 
resonate. Also, be selective in using PowerPoint. If your 

slide deck is not concise and the presentation drags on, 
it can antagonize the other side rather than educate them 
and show that you are prepared. 

Finally, you should explicitly state in your opening that 
you and your client have spent significant time preparing 
for the mediation and that you have a desire to act in 
good faith to resolve the case.

Coming to mediation with a carefully crafted opening 
statement can help you impress the other side by 
illustrating that you are a skilled and talented trial attorney 
who will make an even more compelling argument for 
your client in the courtroom, which can greatly increase 
your chance of reaching a settlement.

Set the Right Tone

Tone is critical when delivering an opening statement for 
litigation or mediation, and it’s important to understand 
the difference. An opening statement at mediation should 
be a conversation, not a trial argument you would deliver 
to a jury. A mediation opening statement requires a level 
of refinement and measured temperament. You fail as 
an advocate in your mediation opening if you set an 
adversarial tone by trying to convince the participants 
of the absolute correctness of your client’s position and 
the baselessness of the opposition’s. No one likes to be 
told that they are wrong or that a court will never accept 
their legal position. Such an approach will not encourage 
compromise. 

Rather, your opening statement should encourage the 
opposing party to lower its guard and avoid provoking 
an aggressive response. You can accomplish this by 
setting a positive tone and avoiding statements that will 
elicit a strong negative reaction. A good trial lawyer has 
the skills necessary to make an effective presentation 
without creating resentment and the ability to foster an 
atmosphere of trust and willingness to compromise. 

How do you do this? It is important to avoid exaggerating 
and using tactics that convey the impression that you are 
merely engaging in chest beating and table pounding. 
Instead, speak with conviction and emphasize the 
strengths of your client’s case, but avoid melodrama and 
theatrics. 

To set the right tone, you also need to be careful about 
how you characterize the other side’s position. Show the 
opposing party that you understand their position and 
arguments by referring to key points in their mediation 
statement or filed pleadings. And if possible, emphasize 
in your opening statement areas of agreement between 
the parties before highlighting points of disagreement. 

-- 82 --



THE TRIAL LAWYER’S ROLE IN MEDIATION ADVOCACY

When discussing areas of disagreement, it is important to 
concede that the other side makes some valid points to 
consider and state that you hope they will recognize that 
some of your arguments have merit as well. The goal is 
to confront your weaknesses and be conciliatory where 
appropriate by acknowledging the other side’s strengths, 
then weigh the uncertainties of those strengths against 
the law and facts of the case. 

Be explicit about your purpose. Stress that you and your 
client are not at the mediation to be adversarial, but to 
work with the opposing party to resolve the dispute. It 
may also be appropriate in the opening statement to 
address any negative emotions, known resentments and/
or levels of distrust between the parties. By personalizing 
each side and emphasizing that the case involves real 
people, you can help defuse tension and encourage the 
parties to work toward a resolution. 

Conclusion

Avoid the urge to use a hammer at mediation. While the 
advocacy skills necessary to give an effective mediation 
opening statement are similar to those used in the trial 
context, you need to have the right touch to engage the 
opposing party in a civil discussion about the merits of 
the case. Your mediation opening statement should not 
be used as a dress rehearsal of your trial opening. It can 
be forceful and show conviction by suggesting what will 
happen if the case does not settle and stressing the risks 
of further litigation, but it also needs to foster a tone of 
cooperation and express your hope to resolve the dispute. 
Like a trial lawyer, an effective mediation advocate uses 
an opening statement to communicate preparedness, 
conviction and a desire for justice, but refrains from 
overselling their case and creating atmosphere of 
adversity by using a hard-driving approach. 
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Medicare, Medicaid, Medicare Advantage Organizations, 
and other government-sponsored payors have statutory 
rights to recover for conditional payments already 
made on behalf of an injured beneficiary following a 
final settlement with or judgment from a third-party 
insurer (including self-insurers). In some instances, the 
government-sponsored payor may also have the right to 
recover for future care costs.  

Due to these statutory rights of Medicare and other 
government-sponsored payors, it is critical for everyone 
involved in a settlement -- including the defendant 
-- to investigate whether a Medicare or other form of 
“super lien” exists and ensure that the interests of the 
government-sponsored plan are protected. In addition, if 
a patient was a Medicare beneficiary, settlements above 
a reporting threshold must be reported to the Centers 
for Medicaid and Medicare Services (CMS).  Penalties 
for noncompliance can be severe, including double 
damages for failing to reimburse Medicare or fines for 
non-reporting of settlements.

Fortunately, several tools can assist defense counsel and 
risk management professionals in investigating Medicare 
liens and other super liens.  This paper discusses how 
practitioners can identify Medicare and other types of 
super liens and how to analyze those liens and prepare 
to address them at mediation or settlement. 

I. Medicare and Other Super Liens

Medicare

Per 42 U.S.C. § 1395y(b), Medicare is considered a 
“secondary payer” when a third-party “primary payer” 
may ultimately be held liable for payment.  Medicare can 
make “conditional” payments for services for an injured 
beneficiary for which a primary payer may ultimately 
be responsible.  The Medicare Benefits Coordination & 
Recovery Center (BCRC) is responsible for recovering 
conditional payments for Medicare.

Under Section 111 of the Medicare, Medicaid, and SCHIP 
Extension Act of 2007, all settlements, judgments, awards, 
or other payments from liability insurance (including self-
insurance) must be reported to BCRC.  A claimant can 
face fines of up to $1,000/day for failure to report.

If the injured party fails to reimburse Medicare within 60 
days of receipt of the settlement funds, Medicare may 
pursue recovery directly from the insurer. See 42 C.F.R. § 
411.24.  Federal law also permits plaintiffs to seek double 
damages in a private cause of action if Medicare is not 
reimbursed. See 42 U.S.C. § 1395y(b)(3)(A).

Medicare Advantage Organizations (MAOs)

A Medicare Advantage Plan, sometimes called “Part C” or 
“MA Plans,” are offered by private companies approved 
by Medicare.  Approximately 25% of all Medicare 
beneficiaries (roughly 12,000,000 people), are enrolled 
in an MA plan.  By statute, 42 U.S.C. § 1395w-22(a)(4), 
MAOs may charge a primary plan for medical expenses 
paid on behalf of a participant.

Medicaid

Federal law requires states to “take all reasonable 
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measures to ascertain the legal liability of third parties ... 
to pay for care and services available under [Medicaid],” 
and, “in any case where such liability is found to exist 
after medical assistance has been made available[,] ... 
seek reimbursement for such assistance to the extent 
of such legal liability.” 42 U.S.C. § 1396a (a)(25).  Many 
states have enacted statutes pursuant to this requirement 
to effectuate reimbursement from third-parties in the 
event of a judgment or settlement in a personal injury 
case.  See, e.g., Md. Code Ann., Health-Gen. § 15-120 
and D.C. Code Ann. § 4-602.

Tricare/VA

Military families covered under Tricare also have super 
lien considerations.  42 U.S.C. § 2651 provides the 
government with the statutory right to recovery “under 
circumstances creating a tort liability upon some third 
person.” 

II. Identifying Medicare and Other Super Liens in Your 
Claim or Case

Internal Investigation

It is usually straightforward to identify whether Medicare, 
Medicaid, or a similar payer was billed for allegedly 
negligent care provided by your defendant/institution.  
But it is more challenging to determine whether care 
received at other institutions was caused by the alleged 
negligence of your client.  Still, a defendant is responsible 
for ensuring Medicare’s and Medicaid’s lien interests 
are covered for all care related to the injury, not just the 
defendant’s own care.  Accordingly, defendants need to 
request and obtain billing records from any later-in-time 
care claimed as damages so that this can be investigated.
Another challenge is identifying whether an insurer listed 
on medical or billing records is an MAO as opposed 
to an ordinary private insurer.  Many MAO plans have 
“Medicare” or “Advantage” in the plan name, but some 
do not.  Look out for HumanaChoice (in Maryland) and 
Cigna-Health Spring (in D.C.), which offer MAO plans 
without “Medicare” or “Advantage” in the plan name.

Discovery/Requests to Claimant

For cases already in litigation, formal written discovery to 
the plaintiff should request key paperwork for Medicare 
or other super liens, such as:

• Conditional Payment Letter (“CPL”)
• All correspondence received from Medicaid, 

Medicare, CMS, the Coordination of Benefits 
Contractor (COBC) or any Medicare or Medicaid 
third party administrator

• A print-out or print screen shot from the claimant’s 
account on www.mymedicare.gov if any exists, 
showing the amount of any conditional payments 
made by Medicare. 

Some vendors can help obtain data.  One of the Network’s 
sponsors, Berkeley Research Group, LLC, has one of the 
largest and broadest healthcare practice groups in the 
world and warehouses years of Medicare claims data on 
their servers.  

MSP Recovery Portal - for use by the defense

In the event a defendant faces a pro se claimant or a 
plaintiff’s attorney who is non-cooperative or not diligent, 
there is another option to investigate whether Medicare 
has made conditional payments.  Any lawyer or law firm 
or institution can create an account on the Medicare 
Secondary Payment Recovery Portal.  This is a lengthy 
process due to federal government IT security protocols, 
but once it is set up (using the claimant name, address, and 
SSN), defense counsel can search for whether Medicare 
has a recovery case for that claimant.  If a match is found, 
the attorney can request a copy of a Conditional Payment 
Letter or an updated Conditional Payment Letter directly 
instead of waiting on the plaintiff’s attorney. 

Note that this portal only covers traditional Medicare liens 
in the BCRC process.  It does not apply to Medicaid or 
MAO liens.

III. Analyzing Medicare and Other Super Liens with 
an Eye Towards Settlement

Step One:  Request an Updated CPL

Even if defense counsel has received a Medicare CPL 
earlier in discovery, they should request an updated CPL 
prior to mediation or settlement talks, as CPL amounts 
are updated by Medicare contractors over time.

Step Two:  Review the Lien and Consider Disputing It

Defense counsel should carefully review the CPL/lien 
information.  The information should include a “Payment 
Summary Form” listing DRG/ICD codes for the care that 
Medicare, Medicaid, or other protected payer is claiming 
was caused or necessitated by the alleged negligence.  
Frequently, the lien will include costs for care that is NOT 
causally associated with the claim or injury.  Liens may 
also reflect prices for services that are greater than what 
was actually paid.

Medicare and all other super liens have a lien dispute 
process.  Typically, this process can only be used by 

-- 86 --



TOOLS FOR INVESTIGATING MEDICARE CLAIMS

the beneficiary or his/her counsel, and they have every 
interest in doing so.  For cases with large liens where the 
care at issue in the case is mixed in with other care such 
that the lien needs to be “scrubbed,” consider proposing 
to the plaintiff’s counsel that a Medicare claims specialist 
review the lien, identify care not causally associated with 
the claim, and negotiate reduction of the lien.1

Step Three:  Use the MSP Recovery Portal to Confirm 
the Final Conditional Payment Process 

The MSP Recovery Portal has some functions available 
only to plaintiffs’ firms who have validated that they are 
representing the beneficiary (or vendors acting on a 
plaintiff’s counsel’s behalf).  The portal allows plaintiffs to: 
(1) submit notification of potential settlement within 120 
days in advance of the anticipated date of settlement; 
(2) dispute lien amounts (and if the Medicare contractor 
does not respond within 11 business days, the dispute is 
automatically granted in their favor); and (3) within 120 
days, make a one-time request for a Final Conditional 
Payment Letter, which constitutes the Final Conditional 
Payment amount.

Going through this process avoids the danger of reaching 
a settlement based on an earlier CPL amount to the 
extent the Medicare Final Demand Letter is substantially 
higher.  See Mayo v NYU Langone Medical Center, No. 
805036/12, 2018 WL 1335262, at *1 (N.Y. Sup. Ct. Mar. 
15, 2018) (in which the case settled based on CPL of 
$2,824.50, but Final Demand was $145,764.08; the 
plaintiff ultimately succeeded in vacating the settlement 
as based on an incorrect assumption).

Step Four:  Have Points Ready on Liens at Mediation/
Settlement

For Medicare liens, a Medicare Final Demand Letter 
typically will reflect a reduction in the lien to reflect 
the plaintiff’s attorneys’ costs and fees.  If the cost of 
the Medicare lien is less than the settlement amount, 

1  Our firm has had success with Verisk ISO Claims Partners.  In one instance, they were 
able to reduce substantial Medicare and DHMH liens in the six figures by more than 90%.  
This company’s fees are reasonable: as of 2018, it cost $500/individual lien for claim dispute 
services.  Another specialist is Synergy Settlement Services.

Medicare will reduce the amount of the lien by the ratio 
of the plaintiff’s procurement costs (attorney’s fees and 
case expenses) to the total amount of settlement. 42 
CFR 411.37(c).  If Medicare payments equal or exceed 
the judgment or settlement amount, the recovery amount 
is the total judgment or settlement payment minus the 
total procurement costs. 42 CFR 411.37(d).  Some states 
also include automatic reductions for fees.  In Maryland, 
for instance, Medicaid liens are automatically reduced by 
one-third for attorneys’ fees in any settlement in which a 
plaintiff is represented by counsel.  COMAR 10.09.83.02.
For Medicaid liens, there are several additional points 
that may impact settlement and should be considered 
prior to mediation.  For instance, defense counsel should 
consider whether a Medicaid Special Needs Trust may 
be appropriate.  Federal Supreme Court cases2 have 
limited the right of state Medicaid agencies to recover 
solely the portion of settlement reflecting past medical 
expenses, so future care needs are important to consider.  
It is also important to note that states do not have a right 
to recover against the parts of a settlement representing 
pain and suffering, lost wages, and other economic, non-
medical damages. 

The upshot of these cases is that there is an option of 
including language in the settlement agreement explicitly 
breaking down the settlement amount into categories 
(i.e. past medicals, future medicals, non-economic 
damages).  Medicaid’s recovery would be limited under 
law to the past medical category.  This may be a good 
option in cases where the plaintiff has received significant 
medical care for a variety of illnesses, and there is a large 
Medicaid lien, but the parties agree that the negligence at 
issue caused only a small fraction of that care. 

IV. Conclusion

Tools are available that take some of the mystery out 
of protecting Medicare’s interests, and defense counsel 
should take advantage of these tools before determining 
the settlement value of a case.

2  The relevant cases are Arkansas Dept. of Health and Human Services v. Ahlborn, 547 
U.S. 268 (2006) and Wos v. E.M.A., 568 U.S., 133 S.Ct. 1391 (2013). In 2013, a federal Bud-
get Resolution Act reversed these cases and allowed state Medicaid agencies to recover up 
to the entire settlement amount, mirroring Medicare’s full recovery rights.  But, more recently, 
the holdings in Ahlborn and Wos were restored in Section 53102 of the 2018 Budget Act, 
which repealed Medicaid’s expanded rights provided by subsection 202 the 2013 Bipartisan 
Budget Act
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Maximizing Your Likelihood of Success in Obtaining 
or Opposing Temporary Restraining Orders and 
Preliminary Injunctions
David C. Gustman

I.General Principles

There are two types of injunctive relief: 
i) Prohibitory, which prohibits a party from 
continuing certain conduct; and
ii) Mandatory, which requires a party to act 
affirmatively.
Prohibitory injunctions are much easier to obtain 
and are the most common type of injunctive relief 
sought in most cases.  Mandatory injunctions are 
very difficult to obtain from most courts and often 
require a greater showing of need for preliminary 
relief.  See Liebhart v. SPX Corp., 917 F.3d 952, 
963 (explaining consideration of the intrusiveness 
of the ordered act, as well as the difficulties that 
may be encountered in supervising the enjoined 
party’s compliance).  If you can phrase the type 
of relief as prohibitory, rather than mandatory, 
the likelihood of obtaining the relief you seek will 
increase. 

There are three types of injunctions:  
i) Temporary Restraining Order (“TRO”);
ii) Preliminary Injunction (“PI”); and
iii) Permanent Injunction.

We will discuss each of these in more detail below.

Temporary Restraining Orders 

Temporary restraining orders (“TRO’s) are usually sought 
on an expedited basis to preserve the “status quo” of the 
subject matter litigation and prevent irreparable harm 
until a hearing can take place on a preliminary injunction.  
IPS Steel LLC, v. Hennepin Industrial Development, LLC, 
Case No. 17-cv-1451, 2018 WL 3093959, at *2 (Feb. 23, 
2018); Crue v. Aiken, 137 F.Supp.2d 1076, 1083 (C.D. 
Ill. 2001).  “Status quo” is generally defined as the last 
actual, peaceable, uncontested status that preceded the 
controversy.  Westinghouse Elec. Corp. v. Free Sewing 
Mach. Co., 256 F.2d 806, 808 (7th Cir. 1958).

Preliminary Injunction Orders

Preliminary injunction orders (“PI”) are entered to 
preserve the status quo pending a final determination 
on the merits of the case.  Indiana Civ. Liberties Union 
v. O’Bannon, 259 F.3d 766, 770 (7th Cir. 2001).  They 
prohibit or require future action until a court can reach a 
final determination of the merits at trial.  

Permanent Injunction Orders

Permanent injunctions are only granted after a final ruling 
by the trial court on the merits of the case.  Diamond 
Blade Warehouse, Inc. v. Paramount Diamond Tools, 
Inc., 420 F.Supp.2d 866, 872 (N.D.Ill. 2006).  Although 
it seems obvious, they are permanent in nature, and 
last forever, unless reversed on appeal.  During oral 
argument on appeal, I was asked by an appellate judge 
how long a permanent injunction entered by the trial court 
would last; after a pause, I said I thought forever or until 
circumstances changed.  I was not surprised when the 
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appellate court shortly thereafter reversed the injunction. 
 
II. TROs and PI’s Are Extraordinary Remedies and 
Require Unique Showings

TROs and PIs are extraordinary and drastic remedies 
that should only be sought and issued in exceptional 
circumstances.  Goodman v. Ill. Dep’t of Fin. and Prof’l 
Regulation, 430 F.3d 432, 437 (7th Cir. 2005).  Their 
purpose is not to determine controverted rights or to 
decide the merits of the case; rather, they are designed 
to prevent a threatened wrong or continued injury and 
preserve the status quo with the least injury to the parties 
concerned.

Under federal law, one must demonstrate i) a “clear 
showing” of irreparable injury in the absence of an 
injunction; ii) no adequate remedy at law; iii) a likelihood 
of success on the merits; iv) balance of hardships favors 
the party seeking the injunction; and v) the effect on public 
interest favors injunctive relief.  Turnell v. Centimark 
Corp., 796 F.3d 656, 661 (7th Cir. 2015); Cooper v. 
Salazar, 196 F.3d 809, 813 (7th Cir. 1999).
 
Irreparable Injury

Irreparable injury is imminent harm that is not speculative 
or merely possible.  It is harm that will likely occur 
before the court or jury rules on the merits of the case.  
Irreparable injury is usually defined as (i) harm that 
cannot be prevented or fully rectified by a final judgment 
following trial; (ii) harm that cannot be undone by award 
of money damages; or (iii) harm that cannot be accurately 
measured in money damages.  Roland Machinery Co. v. 
Dresser Indus., Inc. 749 F.2d 380, 386 (7th Cir. 1984).

No Adequate Remedy at Law

The requirement of no adequate remedy at law 
often merges with the irreparable injury factor.  Kreg 
Therapeutics, Inc. v. VitalGo, Inc. No. 11-cv-6771, 
2011 WL 5325545, at *5 (N.D. Ill. Nov. 3, 2011); Roland 
Machine Co., 749 F2d at 386.  It means, in essence, a 
legal remedy would be merely illusory.  Unless the status 
quo is preserved no legal remedy entered later will fully 
compensate or protect the plaintiff.

A Likelihood of Success

In proving a likelihood of success on the merits, the 
plaintiff does not have to prove it will ultimately prevail on 
the merits, but must show only a “better than negligible” 
chance of succeeding on the merits.  Meridian Mutual 
Ins. Co. v. Meridian Insurance Group, Inc., 128 F.3d 1111, 
1114 (7th Cir. 1997).  However, the greater likelihood of 

success that can be shown, the greater the likelihood that 
the court will enter the TRO or PI.  Turnell, 796 F.3d at 
662; Roland, 749 F.2d at 387-388.  Some courts have 
even said that as the likelihood of success increases, 
less irreparable harm is required.  Id.

Balancing Hardships

Balance of hardships means plaintiff’s injury, if no TRO/
PI is granted, outweighs defendant’s injury if the TRO/PI 
is granted.  Turnell, 796 F.3d at 662.

Public Policy Considerations

The TRO/PI must not adversely affect public policy or the 
public’s interest. Id.

III. TROs and PI Orders Must be Specific And Are 
Generally Immediately Appealable

All injunction (TRO, PI or Permanent) orders must (i) state 
reasons why it was issued; (ii) state its terms specifically; 
and (iii) describe in reasonable detail the act or acts 
restrained or required (cannot simply refer to complaint 
or other document).  This is required for several reasons.  
If an immediate appeal is sought, the appellate court will 
have the trial court’s reasons and rationale.  In addition, 
parties need specific direction for what they can and 
cannot do while the injunction is in place.

Federal Rule of Civil Procedure 65 governs injunctions 
in Federal Court.  This rule allows for TROs to be issued 
without written or oral notice, if specific facts in an 
affidavit or verified complaint clearly show that immediate 
and irreparable injury, loss, or damage will result to 
the movant before the adverse party can be heard in 
opposition, and the movant’s attorney certifies in writing 
any efforts made to give notice and the reasons why it 
should not be required.  Fed. R. Civ. P. 65(b).  These are 
very rare.  

Temporary Restraining Orders must:
(i) state the date and hour issued; Fed. R. Civ. P. 65(b)
(2) 
(ii) describe the injury; Id. 
(iii) state why it is irreparable; Id. 
(iv) state why the order was issued without notice; Id.
(v) state the date the order expires (under federal law, 
TROs expire after 14 days – the court can extend 
an order for another 14 days for good cause or the 
adverse party can agree to extend it longer); Id.
(vi) state the date of the PI hearing (if the TRO hearing 
was granted ex parte, the PI hearing must be set for 
hearing at the earliest possible time); Fed. R. Civ. P. 
65(b)(3) 
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(vii) fix the amount of the TRO bond; Fed. R. Civ. P. 
65(c), and 
(viii) be promptly filed with the clerk’s office and 
entered in the record Fed. R. Civ. P. 65(b)(2).  

Preliminary Injunctions Require Notice and the 
Opportunity for a Hearing 

Notice is required for preliminary injunctions and if 
requested, an evidentiary hearing, usually referred to as 
a PI hearing. Fed.R.Civ.P. 65(a)(1).  Evidence presented 
at a PI hearing becomes part of the record for trial 
purposes.  Fed.R.Civ.P. 65(a)(2).  

The court can advance the trial on the merits and 
consolidate it with the PI hearing.  Id. 

Bond
 
A party seeking a TRO or PI is required to post a bond.  
Fed. R. Civ. P. 65(c).  Under Rule 65(c), a TRO or PI can 
only be issued if movant gives security in an amount that 
the court considers proper to pay the costs and damages 
sustained by any party found to have been wrongfully 
enjoined or restrained.  BankDirect Capital Finance, LLC 
v. Capital Premium Financing, Inc., 912 F.3d 1054, 1057 
(7th Cir. 2019).  It is reversible error if the order is silent 
as to the bond.  Hoechst Diafoil Co. v. Nan Ya Plastics 
Corp., 174 F.3d 411, 421 (4th Cir. 1999).

The court needs to consider the bond issue even if it 
decides to waive the bond.  The amount of the bond, 
however, is within the court’s discretion.  The court 
can set a nominal bond, or no bond, if the bond would 
effectively deny judicial review or if defendant is unlikely 
to be harmed.  BankDirect, 912 F.3d at 1059.  The court 
can also deny bond if plaintiff will likely succeed based 
on the strength of the case or if the bond would place the 
plaintiff at financial risk.  Arkansas Best Corp., v. Carolina 
Freight Corp., 60 F.Supp.2d 517, 521 (W.D.N.C. 1999) 
(ordering only a nominal bond where plaintiff showed 
a strong likelihood of success on the merits); Collick v. 
Weeks Marine, Inc., 680 F.Supp.2d 642, (D.N.J. 2009) 
(imposing on a nominal bond because plaintiff was 
struggling to pay past due bills.) 
 
Parties Bound by a TRO/PI

Provided the enjoined party receives actual notice of the 
order by personal service or some other method, are 
bound by a TRO or PI.  Fed.R.Civ.P. (d) (2).  In addition, 
the parties’ officers, agents, servants, employees and 
attorneys and other persons who are in active concert 
or participation with the above are bound by a TRO or 
PI.  Id.

IV. Things You Must Do to Maximize your Success in 
Seeking or Defending Against TROs and PIs
 
A. Seeking A TRO or PI

1. Prepare a Verified Complaint. The verified complaint 
should request compensatory and equitable relief 
and temporary, preliminary and permanent injunctive 
relief.  In addition, a Motion for Temporary Restraining 
Order and Preliminary Injunction and Memorandum 
of Law in Support of Motion should be filed with 
the Verified Complaint, as well as Declarations or 
Affidavits Supporting the Motion if not include in the 
Verified Complaint. 
2. Draft and Submit a Proposed Order. Include in the 
Order the exact relief you seek and who is subject to 
the requested TRO or PI as required by Rule 65 of the 
Federal Rules of Civil Procedure. 
3. Prepare a Motion for Expedited Discovery. Attach 
draft discovery, including production requests, 
interrogatories, deposition notices and possible third-
party subpoenas.  
4. Be Prepared to Post a Bond.  Arrange for a bond 
in an amount you think the court will order.  Also, be 
prepared to argue why a bond is not required or the 
amount sought by the defendant is excessive.
5. Make sure you have witnesses available and 
prepare them well in advance of the PI hearing.  
6. Remember when you launch a TRO/PI, you have 
the advantage of the first strike, but your opposition 
will quickly catch up and will likely be demanding pre-
hearing depositions and document productions.
7. Arrange your personal and professional affairs to 
account for the fact for the next several weeks or 
months you will be consumed with seeking the TRO 
and PI relief you request, and defending against any 
possible interim appeals. 
8. Most importantly make sure you have a litigation 
team that is experienced in seeking and defending 
against TROs and PIs.   

B. Opposing TROs or PI Motions

1. When opposing motions for TRO and PI, at a 
minimum, prior to the hearing, prepare and file a 
Verified Answer.  
2. Prepare a written opposition brief and opposition 
affidavits, if possible.  Request a short period of 
additional time to do so if you have only a few hours’ 
notice.  
3. Ask for an evidentiary hearing and expedited 
discovery and be prepared to articulate what discovery 
you need and why.  If you limit your discovery requests 
to only what is absolutely needed, you have a better 
chance that court will allow expedited discovery.
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4. Consider and articulate why a significant bond is 
required given the harm any TRO or PI will cause your 
client. 
5. Recognize that while you are opposing the TRO/PI 
you will have to set aside your regular schedule and 
personal affairs in order to successfully oppose the 
relief sought.
6. Consider having your client agree to stop the conduct 
sought to be enjoined pending a full opportunity to 
prepare adequately for the PI evidentiary hearing.  
Courts will generally appreciate this courtesy because 

it gives everyone, including the court, the opportunity 
to consider the facts, study the law and make an 
informed decision.  Remember TROs are designed 
to preserve the status quo—the last peaceable act 
before the conduct sought to be enjoined.  Courts 
will often enter TROs to do so, while the parties have 
time to more fully inform the court of their respective 
positions. 
7. As when seeking TROs and PIs, you want an 
experienced team that has been through this drill 
many times.
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Forced with a Hobson’s Choice - It Shouldn’t Be 
That Hard
Tammy Westerberg

He sat closer to more of his client’s personal and 
business dealings than many in history, shielding the 
most sensitive parts of his client’s life.  And then, when 
faced with his own demise, spilled most, if not, all of it 
– some say he violated his duty of confidentiality and 
perhaps, the attorney-client privilege.  At best, he chose 
not to keep his mouth shut in what amounts to a very gray 
area.  Guess who? 

Michael Cohen’s fiasco is an extreme but cautionary 
tale to all lawyers, everywhere, but particularly to in-
house lawyers who have a single client and one group 
of professionals they guide and advise.  Because they 
generally report to a single person in the C-Suite whose 
focus is on the bottom line – and who most often does not 
have a law degree or legal training – strategic differences, 
professional ambition and ethical conduct, often clash.  
While Cohen’s plight played out under the public watch, 
there are real, not often so public, consequences to that 
kind of unethical conduct.  

Every day, in-house/corporate counsel works hard to 
ensure the organization’s success and plays a part in 
shaping its image and reputation.  Not only does what 
counsel do matters, but also how he/she overcomes 
challenges, contribute to success. Therefore, the 
organization and its constituents – all of them - need to 
bear in mind that it and they are judged by the means 
employed to achieve results. In that vein, in-house 
counsel’s client needs to consciously and continuously 
balance economic, industry, social and other 

considerations when making business decisions, and to 
do so with a high level of integrity and trustworthiness.

So what can you do when your client directs you to violate 
the law, commit fraud, or cross ethical lines?  And when 
are you ethically required or permitted to resign?  This 
problem arises most often when corporate counsel has 
advised the entity against misconduct (or has counseled 
strongly that there are serious risks and that the company 
may want to consider it), and the corporate client (or its 
constituent(s)) still intends to proceed.1  

Consider these examples:

• Your client manufacturers and sells $500,000 of a 
product line in a particular state.  To do so, it should 
have a contractor’s license – but that licensing costs 
$350,000 annually and your client has chosen to 
take the risk of a fine because the reward is not high 
enough.

• Company A, your employer, has an affiliate in 
a jurisdiction in which corporate officers and 
management can be held criminally liable for certain 
safety violations.  Your client has considered, but 
ultimately rejected for cost reasons, a new safety 
program that would substantially reduce the risk of a 

1  Do not confuse that situation with that in which you are asked to analyze the limits of 
lawful conduct as that is clearly permissible, even if your client later decides against your 
advice to proceed.  See Model Rules of Professional Conduct (ABA) Rule 1.2(d):  “[A] lawyer 
may discuss the legal consequences of any proposed course of conduct with a client and 
may counsel or assist a client to make a good faith effort to determine the validity, scope, 
meaning or application of the law.” Of course, if the client then decides to take an action that 
the lawyer “knows” is criminal, fraudulent or a violation of law, then he/she cannot counsel or 
assist the client any further on that matter.  Rule 1.2(c) and 1.2(d).  Separately, the prohibition 
on assisting a client in the perpetration of a crime or fraud does not extend to past conduct. 
Model Rules of Professional Conduct 1.13(d) (“Paragraph (c) shall not apply with respect to 
information relating to a lawyer’s representation of an organization to investigate an alleged 
violation of law, or to defend the organization or an officer, employee or other constituent 
associated with the organization against a claim arising out of an alleged violation of law.”)  
Nevertheless, the lawyer and client cannot engage in activity that could be construed as 
covering up the criminal conduct.
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particularly awful injury.  
• Your chief executive officer schedules a meeting 

with just the two of you.  At that meeting, he tells 
you that he has accepted a monetary gift from a 
foreign company in exchange for reduced pricing 
on a significant product line.  He tells you to “keep it 
between us.”

While the best place to start a discussion about how 
to deal with any of those situations is with the Model 
Rules of Professional Conduct, they aren’t always the 
model of clarity, and leave open judgment calls.  Indeed, 
harmonizing Model Rules 1.2, 1.6, 1.13 and 1.16 is a 
difficult task.  But before we even get there, who is the 
in-house lawyer’s client in those, and every situation?

While it should be obvious, Model Rule 1.13(a) makes 
it clear that a “lawyer employed . . . by an organization 
represents the organization acting through its duly 
authorized constituents.”  Ethical Consideration 5-18 
likewise provides that “[a] lawyer employed or retained 
by a corporation or similar entity owes his allegiance 
to the entity and not to a stockholder director, officer, 
employee, representative or other person connected with 
the entity.  In advising the entity, a lawyer should keep 
paramount its interests and his professional judgment 
should not be influenced by the personal desires of any 
person or organization.”  Said otherwise, your client is 
the organization itself, not its constituents.  But, because 
the entity is a legal fiction, it can only act through 
its constituents.  In practice, that distinction is more 
theoretical than actual, particularly from management’s 
perspective who naturally consider corporate counsel as 
one of their own.  Consequently, in-house counsel serves 
the organization through interaction with, and directives 
from, individuals who are not his actual client.  You 
know it, your leadership knows it, and yet, that line gets 
blurred and crossed all the time, which is problematic 
when the attorney believes that decisions of corporate 
management are not in the company’s best interest, or 
when the organization’s’ interest becomes adverse to 
those of a constituent.

When that conflict of interest (or the potential for one) 
arises, the in-house lawyer must expressly advise the 
constituent of the conflict, that the lawyer is counsel for 
the organization, not the individual, that such individual 
may want independent counsel, and that discussions 
between the lawyer and the individual may not be 
privileged.  Model Rules of Professional Conduct (ABA) 
1.13(f) (“In dealing with an organization’s directors, 
officers, employees, members, shareholders or other 
constituents, a lawyer shall explain the identity of the 
client when the lawyer knows or reasonably should know 
that the organization’s interests are adverse to those of 

the constituents with whom the lawyer is dealing.”)2

Once the identity of your client has been made clear, 
the starting place for the analysis of the entity’s potential 
misconduct is Rule 1.2(d), which expressly prohibits a 
lawyer from assisting a client in the perpetration of a crime 
or fraud.3  While it is an exaggeration to conclude that any 
violation of law constitutes criminal conduct, counsel must 
carefully examine the broad reach of criminal sanctions 
before dismissing that option.  As well, because Rule 1.2 
prohibits a lawyer’s assistance or counsel only if he or 
she “knows” that the conduct is criminal or fraudulent, 
a high level of certainty of the facts is required.  In that 
vein, the lawyer is not generally required to investigate 
the accuracy of the client’s report of the relevant facts, 
which ordinarily may be accepted as true. However if the 
lawyer is aware of facts or evidence that indicates that 
such corporate representative’s rendition is inaccurate, 
he/she cannot turn a blind eye and must investigate 
further (i.e., contacting other officers with no reason to 
provide false information).    
 
The next step in the analysis, then, is Model Rule of 
Professional Conduct (ABA) 1.13, which states, in 
relevant part: 

(b) If a lawyer for an organization knows that 
an officer, employee or other person associated 
with the organization is engaged in action, 
intends to act or refuses to act in a matter 
related to the representation that is a violation 
of a legal obligation to the organization, or a 
violation of law that reasonably might be imputed 
to the organization, and that is likely to result in 
substantial injury to the organization, then the 
lawyer shall proceed as is reasonably necessary 
in the best interest of the organization. Unless 
the lawyer reasonably believes that it is not 
necessary in the best interest of the organization 
to do so, the lawyer shall refer the matter to 
higher authority in the organization, including, if 
warranted by the circumstances to the highest 
authority that can act on behalf of the organization 
as determined by applicable law.

(c) Except as provided in paragraph (d), if

2  Your primary role is to provide your client with the legal risks and alternatives, not to make 
the business decision, nor to be the fixer. So make it somewhat easier on yourself and the en-
tity.  Prepare, circulate and have all employees and executives review and sign a robust Code 
of Conduct.  It should be substantial and comprehensive – and certainly, not just a check-
the-box exercise, but one that is embraced by everyone all the way through the C-Suite.  The 
Code should set out clearly what is expected from employees and people acting on behalf of 
your client, and set clear standards for what is acceptable behavior from its employees and 
people acting on its behalf.  The Code of Conduct describes how the company should behave 
in uncomfortable situations or moral dilemmas which call for support and clarification. It also 
sets out the framework for discretionary decisions.  And as a result, it provides you, as the 
legal advisor to the entity, the fall back protection you need when you are in the gray area.

3  “A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer 
knows is fraudulent or criminal….”  Model Rules of Professional Conduct (ABA) Rule 1.2(d).
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(1) despite the lawyer’s efforts in accordance with 
paragraph (b) the highest authority that can act 
on behalf of the organization insists upon or fails 
to address in a timely and appropriate manner 
an action, or a refusal to act, that is clearly a 
violation of law, and

(2) the lawyer reasonably believes that the 
violation is reasonably certain to result in 
substantial injury to the organization, then the 
lawyer may reveal information relating to the 
representation whether or not Rule 1.6 permits 
such disclosure, but only if and to the extent the 
lawyer reasonably believes necessary to prevent 
substantial injury to the organization. . . .

Model Rules of Professional Conduct (ABA) 
1.13.

Counsel is cautioned that there are corporate decisions 
and conduct that, although they may subject the entity to 
risk, and even though they may not be in the best interests 
of the corporate client, do not implicate corporate counsel’s 
ethical obligations.  In fact, the comments to Model Rule 
1.13 states that, “[w]hen constituents of the organization 
make decisions for it, the decisions ordinarily must be 
accepted by the lawyer even if their utility or prudence 
is doubtful. Decisions concerning policy and operations, 
including ones entailing serious risk, are not such in the 
lawyer’s province.”  Comment 3, Model Rule 1.13. 
   
Different considerations arise, of course, when the 
organization has engaged, or is contemplating engaging, 
in illegal or fraudulent conduct.  In that case, in-house 
counsel has few choices, none of which are palatable, 
but all of which may be required, after giving strong 
consideration to the following:  (1) the seriousness of 
the violation of law and the possible consequences; (2) 
the scope and nature of the lawyer’s representation; (3) 
the responsibility of the organization and the apparent 
motivation of the person involved; and (4) the policies of 
the organization concerning such matters.  Model Rules 
of Professional Conduct (ABA) 1.13(b).  

If you conclude that action is required to comply with 
your ethical obligations, generally speaking, you have 
four options.  First, you must urge those individuals 
with control over the decision or activity to reconsider 
their actions.  Second, you should obtain a separate, 
independent legal opinion from outside counsel to 
present to the appropriate constituent in the organization.  
Third, if the constituents will not reconsider their decision, 
you should elevate the matter up the corporate ladder to 
“higher authority within the organization,” in all likelihood, 

the CEO or board of directors.  

As well, in this brave new world, in-house lawyers no 
longer fit the traditional mold of acting as a conduit 
between the entity and outside counsel.  Instead, most 
in-house attorneys are not only doing significant legal 
work, but also taking on a larger advisory and compliance 
role, anticipating potential legal problems, advising on 
possible solutions, and generally assisting in achieving 
their clients’ business goals.  Because of the various hats 
they wear, then, in-house counsel may, and often  do, 
have a duty to make disclosures that are not imposed 
on other non-lawyer corporate representatives – and 
may be forced to resign if the company acts illegally or 
fraudulently, or in a manner that violates the lawyers’ 
professional responsibilities and oath under the Model 
Rules.  So when do you have to resign?

While Model Rules of Professional Conduct (ABA) 
Rule 1.2(d) applies to the client’s conduct, Rule 1.16(a) 
addresses whether the continued representation will 
cause the lawyer to violate the law.  It goes without 
saying that, confronted with ongoing or intended criminal 
or fraudulent conduct that the entity’s “highest authority” 
has refused to abandon, corporate counsel is in a pickle 
and may have no choice but to resign: “[A] lawyer shall 
not represent a client or, where representation has 
commenced, shall withdraw from the representation of 
a client if: (1) the representation will result in violation 
of the rules of professional conduct or other law.”  
Said otherwise, a lawyer is required to withdraw from 
representation when his/her services further criminal or 
fraudulent conduct if continued participation could be 
deemed to be engaging in illegal conduct.  

On the other hand, a lawyer may withdraw from 
representing a client if, among other things: “(2) the 
client persists in a course of action involving the lawyer’s 
services that the lawyer reasonably believes is criminal 
or fraudulent; (3) the client has used the lawyer’s 
services to perpetrate a crime or fraud. . . .”  Model Rules 
of Professional Conduct (ABA) Rule 1.16(b).  In other 
words, permissive withdrawal under (b)(1) requires only 
that the client’s illegal or fraudulent actions involve the 
lawyer’s services, even if it does not further the unlawful 
or fraudulent conduct. 

And then, if corporate counsel does in fact, resign or 
withdraw, should he do so quietly or with a bang? Of 
course, there is real social value in the attorney-client 
privilege in order to allow full candor and honest disclosure 
and discourse, without fear that others will learn their 
secrets, their strategies, their mistakes.  Clients have a 
right to expect and rely on confidentiality, even if their 
ideas are stupid or even borderline fraudulent or criminal, 
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so long as they adhere to their lawyers’ rejection of those 
ideas.

On the other hand, under Model Rule of Professional 
Conduct (ABA) 1.13(e), “[a] lawyer who reasonably 
believes that he or she has been discharged because of 
the lawyer’s actions taken pursuant to paragraphs (b) or 
(c), or who withdraws under circumstances that require 
or permit the lawyer to take action under either of those 
paragraphs, shall proceed as the lawyer reasonably 
believes necessary to assure that the organization’s 
highest authority is informed of the lawyer’s discharge or 
withdrawal.”4

That decision requires a very careful balancing of the duty 
of confidentiality and the prohibitions against furthering a 
crime or fraud – with the overall goal favoring withdrawal 
without adversely affecting the client.  Specifically, 
counsel is bound to protect his client’s (the entity) 
confidences, “not to reveal information relating to the 
representation of a client, Model Rules of Professional 
Conduct (ABA) 1.6(a), unless the lawyer “reasonably 
believes necessary: . . . (2) to prevent the client from 
committing a crime or fraud that is reasonably certain 
to result in substantial injury to the financial interests or 
property of another and in furtherance of which the client 
has used or is using the lawyer’s services; (3) to prevent, 
mitigate or rectify substantial injury to the financial 
interests or property of another that is reasonably certain 
to result or has resulted from the client’s commission of a 
crime or fraud in furtherance of which the client has used 

4  While the issue is beyond the scope of this article, in-house counsel who must withdraw 
or resign in order to comply with his or her ethical obligations - -and to avoid the potential 
for personal culpability – may rightfully believe that it is not a voluntary act, and was instead, 
compelled by his or her employer, amounting to a wrongful or constructive discharge in viola-
tion of public policy.  Presently, the prevailing view is that a lawyer’s employment is at will and 
therefore, there is no recourse. Nevertheless, an emerging line of cases hold that the loss of 
employment as a result of compliance with ethical obligations can result in damages.   

the lawyer’s services. . . .”  Model Rules of Professional 
Conduct (ABA) 1.6.  In the end, in-house counsel who 
is faced with his client’s misconduct may not really have 
a choice but to disclose confidential information in order 
to avoid personal liability, notwithstanding the lawyer’s 
ethical obligations to the contrary.

In conclusion, while glamourous at times, in-house 
counsel can be placed in the unenviable position of 
making a Hobson’s choice between the lesser of two 
evils:  comply with the client/employer’s wishes and risk 
both the loss of your professional license and exposure 
to civil and criminal penalties and sanctions, or refuse to 
comply and risk the loss of employment.  Said otherwise, 
corporate counsel may be tempted to refrain from 
challenging unethical or illegal conduct by management 
for fear of placing his livelihood at risk.  That choice should 
not be so difficult – you do not have a choice of whether 
to follow your ethical obligations as attorneys licensed 
to practice law, or comply with the unethical demands of 
your clients.  While in the past, a lawyer’s obligation to 
blow the whistle on his corporate client’s misconduct was 
more often viewed as a matter of ethics and professional 
conduct, today, a failure to speak out in the face of such 
misconduct may also be viewed as a basis of personal 
civil and/or criminal liability. The bottom line is this:  the 
stakes are high. Do the right thing, ethically and legally, 
to advise your client, and to protect the organization, 
but also your law license.  Anything less, well, just ask 
Michael.
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The Circuit Court for the City of St. Louis, Missouri.  June 
19, 2017.  About 9:30 a.m.  Refresh … refresh … refresh 
…

That was the setting for author Mark Prost when the 
landmark decision of Bristol-Myers Squibb Co. v. Superior 
Court of California, San Francisco County, 137 S. Ct. 
1773 (2017) [BMS] was passed down like manna from 
heaven by the United States Supreme Court.  Two weeks 
into a lengthy, multi-plaintiff, talcum powder/ovarian 
cancer trial in the #1 Judicial Hell Hole in the country, 
our defense team was at the trial table constantly hitting 
the “refresh” button on our iPhones, hoping the Supreme 
Court would do the right thing.  It had been a long three-
year battle, briefing and arguing that the Missouri state 
court did not have personal jurisdiction over our talc 
defendant with respect to the non-Missouri resident 
plaintiffs that had been joined with a Missouri resident. 
We had been denied at every turn in the Missouri courts 
and our final hope was the Supreme Court would end 
the forum shopping and uphold the limitations on state 
court jurisdiction that the high court had expressed a few 
years earlier in Daimler AG v. Bauman.  Fortunately, the 
Supreme Court did the right thing, and we immediately 
called for a sidebar and mistrial, which the trial court had 
no choice but to grant.    

But, the jurisdiction revolution that was supposed 
to follow Bristol-Myers is still being played out.  As 
expected, there have been adjustments in case filing 

trends following the decision with respect to mass tort 
filings.  At the same time, there has not been the “parade 
of horribles” predicted by the plaintiff lawyers in BMS by 
the application of BMS’s straightforward principle that a 
court should have general or specific jurisdiction over 
defendant with respect to each plaintiff.  

Following Bristol-Myers, courts across the United States 
have battled with the proper application of the Supreme 
Court’s holding that California lacked specific personal 
jurisdiction over the out-of-state defendants sued in 
the mass tort action. This article discusses the looming 
controversy regarding the ruling’s reach with respect to 
federal class actions and outlines various federal court 
decisions that resulted in conflicting conclusions as to 
whether Bristol-Myers Squibb applied in such cases. 
During the two years since the Supreme Court’s decision, 
the trend has been towards applying the Court’s ruling to 
federal class actions.1

Brief Recap of Bristol-Myers

In Bristol-Myers Squibb¸ a group of several hundred 
plaintiffs consisting of both California and non-California 
citizens, sued Bristol-Myers Squibb (BMS) in a mass 
tort action in a California State court, alleging injuries 
from the company’s drug, Plavix.2 BMS, a citizen of both 
Delaware and New York, engaged in business activities 
in California and sold Plavix there.3 Consequently, the 
California Superior Court concluded that BMS’s activities 
1  Christine Skoczylas and Amy Michelau, District Courts Remain Divided Over Supreme 
Court Decision in Bristol-Myers Squibb’s Applicability to Class Action Claims, THE NATIONAL 
LAW REVIEW (Sept. 26, 2018), https://www.natlawreview.com/article/district-courts-remain-
divided-over-supreme-court-decision-bristol-myers-squibb-s.

2  Bristol-Myers Squibb Co. v. Superior Court of California, San Francisco County, 137 S. Ct. 
1773, 1775 (2017).

3  Id.
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in the forum provided the court with general jurisdiction 
over it.4 Normally, a court has general jurisdiction over 
an entity that is incorporated in the forum State or has 
its principal place of business in the State.5 A court may 
also exercise general jurisdiction over a party, however, 
when its activities within the State “‘are so continuous 
and systematic as to render it essentially at home in 
the forum State,’ meaning any claims against the party 
can be brought there.”6 The California Court of Appeals, 
however, determined that there was only specific 
jurisdiction over the out-of-state citizen’s claims, finding 
that the claims arose out of BMS’s contacts with the 
forum.7 A court has specific jurisdiction over an out-of-
state defendant when it “purposefully avails itself of the 
privilege of conducting activities with the forum State, 
thus invoking the benefits and protections of its laws.”8 
The California Supreme Court affirmed the existence 
of specific personal jurisdiction after applying a ‘sliding 
scale approach’ based on BMS’s ‘wide ranging’ contacts 
with the forum.9 

Things took a drastic turn for the non-resident plaintiffs, 
however, when the United States Supreme Court granted 
certiorari. The Court did not focus on whether it would 
constitute an undue burden for BMS to litigate the out-
of-state claims in California.10 In all likelihood, it would 
not. Instead, “the Court’s analysis focused exclusively on 
the unfairness of submitting BMS to the jurisdiction of a 
foreign sovereign . . . with respect to claims having no 
independent connection to that sovereign.”11 According 
to the Supreme Court, the fundamental issue with 
the California court’s sliding scale approach “was the 
insufficient link between California and the non-resident 
plaintiffs.”12 The Court noted that “the nonresident plaintiffs 
did not allege that they obtained Plavix from a California 
source, that they were injured by Plavix in California, or 
that they were treated for their injuries in California.13  
Moreover, the contract between BMS and the California 
company McKesson to market and distribute Plavix 
nationally was alone insufficient to justify the exercise of 
personal jurisdiction.14 

4  Id. at 1775-76.

5  Allen v. ConAgra Foods, Inc., No. 3:13-cv-01279-WHO, 2018 WL 6460451, at *3 (N.D. 
Ca. Dec. 10, 2018).

6  Id., quoting Daimler AG v. Bauman, 571 U.S. 117, 127 (2014).

7  Bristol-Myers Squibb Co. at 1775-76.

8  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985).

9   Bristol-Myers Squibb Co. at 1775-76.

10  Sloan v. General Motors, LLC, 287 F.Supp.3d 840, 858 (N.D. Ca. 2018).

11  Id.

12  Fitzhenry-Russel v. Dr. Pepper Snapple Group, Inc., No. 17-cv-00564 NC, 2017 WL 
4224723, at *3 (N.D. Ca. Sept. 22, 2017).

13  Bristol-Myers Squibb Co. at 1775.

14  Id. at 1777.

In sum, without an “affiliation between the forum and the 
underlying controversy [or] an . . . occurrence that [took] 
place in the forum,” BMS lacked minimum contacts with 
California sufficient to satisfy the Fourteenth Amendment’s 
Due Process Clause.15 Under the Due Process Clause, 
a non-resident defendant must have “certain minimum 
contacts with [the forum] such that the maintenance of 
the suit does not offend ‘traditional notions of fair play 
and substantial justice.’”16 To say the least, this was a 
monumental win for the non-resident defendants with 
respect to their ability to assert lack of personal jurisdiction 
against out-of-state plaintiffs. This pivotal decision would 
impact the future of federal class actions across the 
country. The Court alluded to this impending controversy 
in its conclusion that a question remained as to “whether 
the Fifth Amendment imposes the same restriction on the 
exercise of personal jurisdiction by a federal court.”17

While Bristol-Myers closed the California courts’ doors to 
the out-of-state plaintiffs’ claims and, thereby, restrained 
the use of mass tort actions in State courts, the Court 
explained that the plaintiffs were, nevertheless, entitled 
to either assert their claims in States with general 
jurisdiction over BMS or to sue in their respective 
home States.18 But how would the ruling impact class 
actions in federal court? Unlike a mass tort action which 
involves the joinder of many plaintiffs who are named in 
their individual capacities19, a class action consists of a 
class representative who initiates a lawsuit on behalf of 
a class of injured persons.20 The members of the class 
are unnamed, and so long as at least one member “is a 
citizen of a state different from any defendant,” a federal 
court may exercise jurisdiction.21 A class must meet the 
requirements of Rule 23 of the Federal Rules of Civil 
Procedure in order to be certified.22 

Cases Rejecting Bristol-Myers

Interestingly, federal courts have not agreed on whether 
Bristol-Myers applies to federal class actions.23 Indeed, 
there are compelling arguments on both sides. For 

15  Id. at 1776, quoting Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S. Ct. 2846 
(2011).

16  International Shoe Co. v. State of Wash., Office of Unemployment Compensation and 
Placement 326 U.S. 310, 316 (1945), quoting Milliken v. Meyer, 311 U.S. 457,463 (1940).

17  Bristol at 1777.

18  Ronald Mann, Opinion analysis: Justices reject California courts’ jurisdiction over claims 
by out-of-state litigants against out-of-state defendants, SCOTUSblog (Jun. 19, 2017, 2:56 
PM), https://www.scotusblog.com/2017/06/opinion-analysis-justices-reject-california-courts-ju-
risdiction-claims-state-litigants-state-defendants/.

19  Mississippi ex rel. Hood v. AU Optronics Corp., 134 S. Ct. 736, 740 (2014).

20  Tanoh v. Dow Chemical Co., 561 F3d. 945, 952 (U.S. Ct. App. 2009).

21  Mississippi ex rel. Hood at 740.

22  See F.R.C.P. 23 (requiring that the class representative(s) have questions of law or fact 
common to the class, assert typical claims and defenses of the class, adequately protect the 
interests of the class members, and that the class be so numerous that joinder is impractical).

23  Chavez v. Church & Dwight Co., Inc., No. 17 C 1948, 2018 WL 2238191, at *10 (N.D. Il. 
May 16, 2018).
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example, some courts have rejected Bristol-Myers by 
distinguishing class actions from “mass tort actions, 
where all plaintiffs are named . . . and are thus 
considered real parties-in-interest.”24 The court for the 
Northern District of California, for instance, held that it 
had personal jurisdiction over Dr. Pepper Snapple Group 
Inc. (Dr. Pepper), which was sued by a nationwide class 
for false advertising among other things.25 The plaintiffs 
argued that Bristol-Myers applied only to mass actions 
in state courts. In agreement with the plaintiffs, the 
California court denied Dr. Pepper’s motion to dismiss 
for lack of personal jurisdiction, finding that the Supreme 
Court’s holding did apply in federal court but not to class 
actions.26 The California court explained that, because 
Bristol-Myers “did not involve a federal court, there was 
no reason for the Supreme Court to confront that issue.”27 
The Supreme Court never expressly stated that Bristol-
Myers would not apply to federal courts but merely left 
the question open to be resolved on another day.28

The California court also agreed with plaintiffs that 
Bristol-Myers did not apply to class actions like the one 
before the court since “the citizenship of the unnamed 
plaintiffs is not taken into account for personal jurisdiction 
purposes.”29 Although eighty-eight percent of the class 
members were out-of-state residents, all of the named 
plaintiffs were California citizens.30 The court distinguished 
the mass tort action in Bristol-Myers, in which all the 
plaintiffs were named, and concluded that the Supreme 
Court did not affirmatively extend its holding to bar 
nonresident plaintiffs’ claims.31 Thus, the California court 
was unpersuaded and declined to apply Bristol-Myers to 
the federal class action, particularly since the Supreme 
Court has found that unnamed class members may be 
parties for some purposes, such as tolling a statute of 
limitations, being bound by a judgment, or appealing an 
adverse judgment, and not others, such as establishing 
specific personal jurisdiction over a party.32 

Approximately one year later, again, the court for “the 
Northern District of California reasoned that functional 
differences set class actions apart [from mass actions] 
(i.e. plaintiffs must meet Rule 23 requirements) such that 

24  Joan R. Camagong, Applying Bristol-Myers Squibb to Class Actions, AMERICAN BAR 
ASSOCIATION (February 5, 2019), https://www.americanbar.org/groups/litigation/committees/
products-liability/practice/2019/applying-bristol-myers-squibb-to-class-actions/; See also Soto-
mayor v. Bank of America, N.A., 377 F. Supp. 3d 1034, 1037-38 (C.D. Ca. 2019).

25  Fitzhenry-Russel at 1-2.

26  Id. at 3-4.

27  Id. at 4.

28  Id.

29  Id. at 5.

30  Id.

31  Id. 

32  Id.; Sanchez v. Launch Technical Workforce Solutions, LLC, 297 F.Supp.3d 1360, 1368 
(N.D. Ga. 2018).

the fairness required by due process is satisfied.”33 A 
plaintiff filed a lawsuit seeking certification of a nationwide 
putative class of individuals who bought Parkay Spray 
from a defendant under the impression that it was a fat-
and-calorie-free alternative to butter.34 The defendant 
averred that the court lacked personal jurisdiction over 
the nonresident, named plaintiffs’ claims, as well as 
the unnamed class members’ claims since they did not 
arise out the defendant’s contacts with California.35 The 
court reasoned that “the Supreme Court [did] not . . 
. intend[] to severely narrow the forum choices available 
to class action plaintiffs when it decided a case involving 
a mass action” and concluded that it could properly 
exercise “personal jurisdiction over the claims brought by 
nonresidents under the doctrine of pendant jurisdiction.”36

Pendant personal jurisdiction permits a district court to 
exercise jurisdiction “with respect to a claim for which 
there is no independent basis of personal jurisdiction so 
long as it arises out of a common nucleus of operative 
facts with a claim in the same suit over which the court 
does have personal jurisdiction.”37 Thus, the California 
court determined that it was appropriate to assert 
jurisdiction over the nonresident, named plaintiffs’ claims 
as doing so would promote “‘judicial economy, avoidance 
of piecemeal litigation, and overall convenience of the 
parties’ by preventing the need for multiple such actions . . 
. and potentially subjecting [the defendant] to inconsistent 
obligations.”38 Moreover, the court concluded that the 
added burden on the defendant was de minimis.39

Still, other courts have avoided Bristol-Myers by holding 
that it does, in fact, only apply to State court claims.40 
In a 2018 Georgia district court case, the plaintiff sued 
his defendant employer on behalf of himself and a class 
of similarly-situated individuals for violations of the Fair 
Credit Reporting Act.41 After the defendant moved to 
dismiss the non-Georgia citizens’ claims, the plaintiff 
contended “that Bristol–Myers [did] not apply to bar the 
claims because Bristol–Myers concerned a mass action 
asserting state claims in state court and [was] therefore 
inapposite to the federal class-action claims asserted 

33  Allen at 7; See also In re Chinese-Manufactured Drywall Products Liability Litigation, 
MDL NO. 09-2047, 2017 WL 5971622, at *13-16 (E.D. La. Nov. 30, 2017) (finding Bristol-My-
ers to be inapplicable to class actions, in part, because class actions have due process 
safeguards under Rule 23 that mass actions lack).

34  Allen at 1.

35  Id. at 3.

36  Id. at 4.

37  Action Embroidery Corp. v. Atlantic Embroidery, Inc., 368 F.3d 1174, 1180 (U.S. Ct. App. 
2004).

38  Allen at 8.

39  Id.

40  Pascal v. Concentra, Inc., No. 19-cv-02559-JCS, 2019 WL 3934936, at * 5 (N.D. Ca. 
Aug. 20, 2019).

41  Sanchez at 1362.
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here in federal court.”42 The Georgia court decided that 
federalism concerns expressed in Bristol-Myers did not 
apply and cited to the reasoning of a sister district court:

Bristol–Myers is about limiting a state court’s jurisdiction 
when it tried to reach out-of-state defendants on behalf 
of out-of-state plaintiffs in a mass action suit. This 
scenario is inapplicable to nationwide class actions in 
federal court . . . . Congress . . . enabled class actions 
because Congress recognizes the need for efficiency 
. . . in managing such mass filings. Therefore, a 
nationwide class action in federal court is not about a 
state’s overreaching, but rather relates to the judicial 
system’s handling of mass claims involving numerous 
. . . parties.43

Cases Applying Bristol-Myers

On the other hand, “federal courts in Illinois have rejected 
the exercise of personal jurisdiction over claims of 
unnamed, non-resident class members” and emphasized 
“that a sufficient nexus between the defendant, the forum 
and the underlying claims is required.”44 For instance, 
a plaintiff, who filed a lawsuit on behalf of himself as 
well as nationwide and multistate classes, alleged that 
a defendant’s Vitafusion Adult Vitamin Gummies were 
potentially dangerous as they contained three times 
the amount of folic acid per serving than the amount 
indicated on the label.45 The defendant proffered to the 
court that the proposed class representative could not 
represent the out-of-state class members due to a lack 
of personal jurisdiction46 because, like the non-resident 
plaintiffs in Bristol-Myers, the claims did not arise out of 
the defendant’s contacts with Illinois.47 The absent class 
members neither purchased nor consumed Vitafusion in 
the forum.48 

The Illinois court was unmoved by the plaintiff’s argument 
that the citizenship of unnamed class members is ignored 
when assessing subject matter jurisdiction based on 
diversity.49 The court bluntly stated that the disregard 
for absent plaintiffs’ citizenship for diversity purposes is 
simply irrelevant to the question of whether a nonresident 
plaintiffs’ claims arise from the defendant’s contacts with 
the forum.50 In addition, despite the plaintiff’s attempt to 

42  Id. at 1363.

43  Id. at 1367, quoting In re Chinese-Manufactured Drywall Products Liability Litigation, 
MDL NO. 09-2047, 2017 WL 5971622, at *20 (E.D. La. Nov. 30, 2017).

44  Camagong, supra note 24.

45  Chavez at *1.

46  Id. 

47  Id. at 10.

48  Id. 

49  Id. at 11

50  Id.

distinguish the present case on the grounds that Bristol-
Myers involved a mass tort action rather than a class 
action, the Illinois court reasoned that “nothing in Bristol-
Myers suggests that its basic holding is inapplicable to 
class actions.”51 By contrast, the Court merely reiterated 
well-settled law—“that due process requires a ‘connection 
between the forum and the specific claims at issue.’”52 
Thus, the Illinois court contended that due process rights 
should be the same in an individual, mass, or class action 
pursuant to the Rules Enabling Act.53 Several federal 
courts across the country agree with this reasoning and 
continue to apply Bristol-Myers to class actions.54 

Similarly, a plaintiff filed a putative class action against 
a defendant after learning that its energy supplements 
contained ingredients that were not made in the U.S. as 
advertised.55 Because the defendant purposely chose[] 
to market mislabeled products in Illinois, the plaintiff 
averred that specific personal jurisdiction existed.56 The 
court ultimately agreed with the defendant’s contention, 
however, that it could not exercise personal jurisdiction 
with respect to the claims of non-Illinois residents 
regarding the product sales outside of Illinois.57 The court 
noted that “[a]lthough these individuals are not named 
plaintiffs, the analysis used in Bristol-Myers Squibb Co. is 
instructive in considering whether the Court has personal 
jurisdiction over the claims [the plaintiff] asserts on their 
behalf against [the defendant].”58 The court pointed out 
that there were no allegations connecting the defendant’s 
activities in Illinois to purchasers of the products outside 
of Illinois to provide the court with specific jurisdiction over 
the claims.59 The non-resident purchasers demonstrated 
no injury arising from the defendant’s forum-related 
activities in Illinois.60 By contrast, “any injury they suffered 
occurred in the state where they purchased the products.” 
Because the only connection to Illinois was the named 
plaintiff’s purchase of the energy supplement, which 
could not provide a basis to exercise personal jurisdiction 
over the claims of nonresidents where the defendant had 
no other contacts to the forum, the court dismissed all 
claims brought on behalf of non-Illinois residents without 
prejudice.61

51  Id. at 10.

52  Id., quoting Greene v. Mizuho Bank, Ltd., No. 14 C 1437, 2017 WL 7410565, at *2 (N.D. 
Il. Dec. 11, 2017).

53  Id.

54  Camagong, supra note 24.

55  McDonnell v. Nature’s Way Products, LLC, No. 16 C 5011, 2017 WL 4864910, at *1 
(N.D. Il. Oct. 26, 2017).

56  Id. at 3.

57  Id. at 3-4.

58  Id. at 4.

59  Id.

60  Id.

61  Id.
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Conclusion

 In sum, several “district courts have concluded that the 
distinction between mass and class actions limits the 
reach of the Supreme Court’s holding in Bristol-Myers. 
. . [and] other district courts have concluded that the 
distinction is irrelevant and have applied Bristol-Myers to 
class actions.”62  While Bristol-Myers may prompt “more 

62  Chavez at 10.

plaintiffs to bring numerous state-specific class action 
cases . . . that a defendant may be forced to litigate,” 
the decision “should be encouraging to companies . . . 
seeking to evade nationwide class actions claims brought 
in plaintiff-friendly forums.”63 It is yet to be revealed how 
the controversy will settle. In the meantime, as one 
writer advised, “defendants should continue to raise and 
preserve their personal jurisdiction arguments.”64

63  Skoczylas and Michelau, supra note 1.

64  Camagong, supra note 24.
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What a long, strange trip it’s been: Ethical Issues 
for Attorneys Providing Services to the Cannabis 
Industry
W. Scott O’Connell

It is estimated that in 2018, the legal cannabis industry 
generated more than $10 billion and employed more 
than a quarter of a million people.1 Industry research 
indicates that marijuana companies raised $13.8 billion 
in funding. Fueling that investment is the reality that a 
wide swath of industries are preparing for a future in the 
cannabis economy.  Soft drink and alcohol manufactures 
are considering future products with this now legal 
substance.  Congress is considering legislation to 
provide banks with a safe harbor for providing services to 
those in the Industries from financial services to soft drink 
manufactures are actively assessing how the explosion 
of this product will impact their products and services.   
 
Federalism and the current conflict between federal 
and state law

As of October 1, 2019, 34 states have legalized the 
medical the use of marijuana. Thirteen additional states 
have legalized the medical use of low THC marijuana. 
Also, thirteen states have legalized the recreational use 
of marijuana.  Yet, it remains a federal criminal violation 
to possess, use, sell or distribute it. This conflict between 
state and federal law on the legal status of marijuana 
creates special problems for attorneys who must comply 
with the applicable rules of professional responsibility.  
Model Rule of Professional Responsibility 1.2(d) states:

A lawyer shall not counsel a client to engage, or assist 

1  New Frontier Data. [Is there more to this citation?]

a client, in conduct that the lawyer knows is criminal 
or fraudulent, but a lawyer may discuss the legal 
consequences of any proposed course of conduct 
with a client and may counsel or assist a client to 
make a good faith effort to determine the validity, 
scope meaning or application of the law.  

Given this ethical restriction, how can an attorney provide 
counsel on business activities that violate federal law?  
With no meaningful efforts to change the criminal federal 
criminal implications, in 2013, the Department of Justice 
developed a policy intended to address this conflict.  The 
so-called Cole Memorandum announced a new federal 
policy limiting the enforcement priorities of prosecutors to 
limited areas of state cannabis operations were legalized 
(i.e., distribution to minors, preventing revenue from going 
to criminal enterprises, diversion to non-legalized states, 
cover for trafficking in other illegal activity).2  With this in 
place, DOJ provided some assurance that commercial 
and recreational cannabis activity legal under state law 
would not be prosecuted under federal law. 

On the basis of the Cole Memorandum, many states 
issued ethical opinions, orders and/or rule changes to 
affirm, in substance, that compliance with state cannabis 
law would not violate Model Rule 1.2(d). These opinions 
can be found here:  

• Arizona Ethics Opinion 11-01, Scope of 
Representation

• California Proposed Formal Opinion 17-0001, 
Advising a Cannabis Business, is accepting comment 
until October 18, 2019

• Colorado Ethics Opinion 124, a Lawyer’s Use of 
2  The Cole Memorandum is available here:  https://justice.gov/iso/opa/resourc-
es/3052013829132756857467.pdf

-- 113 --



ETHICS: LEGAL MARIJUANA SALES AND THE RESULTING ETHICAL MORASS

Marijuana
• Colorado Ethics Opinion 125, The Extent to 

Which Lawyers May Represent Clients Regarding 
Marijuana-Related Activities (WITHDRAWN)

• Connecticut Bar Association Informal Opinion 2013-
02, Providing Legal Services to Clients Seeking 
Licenses under the CT Medical Marijuana Law

• Maine Ethics Opinion 199, Advising Clients 
concerning Maine’s Medical Marijuana Law

• Maine Ethics Opinion 215, Attorneys’ Assistance to 
clients under Rule 1.2

• Maryland Bar Ethics Docket 2016-10, Advising clients
• Minnesota Lawyer’s Professional Responsibility 

Board Opinion 23, Advising Client regarding 
Minnesota Medical Marijuana Law

• New York State Bar Ethics Opinion 1024, Counseling 
clients in illegal conduct; medical marijuana law

• State Bar Association of North Dakota Ethics Opinion 
14-02, marijuana use by attorneys living in MN

• Ohio Board of Professional Conduct Advisory Opinion 
16-006, Ethical Implications for Lawyers under Ohio’s 
Medical Marijuana Law – use in conjunction with rule 
1.2

• Rhode Island Supreme Court Ethics Advisory Panel 
Opinion 2017-01, Legal Services Medical Marijuana

• Washington Bar Association Advisory Opinion 
201501, Providing Legal Advice and Assistance to 
Clients Under WA State Retail Marijuana Law

While the Cole Memorandum provided some needed 
guidance, it was not the same as a repeal of the 
applicable federal law.  That distinction, and the fragility of 
this situation, came into sharp focus on January 14, 2018 
when then Attorney General William Sessions rescinded 
in large measure the Cole Memorandum guidance. The 
stated rationale for this action was that pre-existing and 
well-established general principles of prosecutorial and 
investigative discretion provide sufficient guidance for 
marijuana enforcement. As a result, US Attorneys were 
advised to consider, generally, federal law enforcement 
priorities, including the seriousness of the crime, 
the deterrent effect of criminal prosecution, and the 
cumulative impact of particular crimes on the community.3  
This action added confusion and uncertainly on what 
would be prosecuted and whether Model Rule 1.2(d) 
applied once again was a barrier for lawyers to provide 
legal services to cannabis related activities legal under 
state law.

Congress is contemplating several pending bills that 
may once again address how to reconcile the continued 

3  The DOJ’s January 14, 2018 Memorandum on Marijuana Enforcement can be found here: 
https://www.justice.gov/opa/press-release/file/1022196/download

conflict on the legality of cannabis between and among 
the states and the federal government.

Suggested best practices to manage risk until the 
conflict is resolved 

1. Stay current on the law.  The legal landscape is 
changing quickly.  Information is getting stale very 
quickly.  If your business touches the cannabis 
industry, getting regular updates about material 
development is necessary.  Many law firms, including 
Nixon Peabody, provide these Alerts.  See Exhibit 1 
attached.

2. Require state ethics opinion on Model Rule 1.2(d). 
Because attorneys must not only comply with the 
law, but conform conduct to the applicable ethical 
rules, obtaining clarity on what legal cannabis related 
activity will not provoke a Model Rule 1.2(d) violation 
is critical.  Without such an opinion, any legal services 
to the cannabis industry is performed at high risk to 
maintaining professional standing.   

3. Due diligence on client. Whether you are an in-
house or outside lawyer, perform and document due 
diligence on the parties involved with the cannabis-
related activity.  Bad actors or unworthy clients 
acting beyond the scope of what is legal creates 
material risk.  Manage that risk by learning who is 
involved, how they are complying with the applicable 
limitations, and not otherwise using legal counsel in 
ways that break the law.  

4. Policy on permissible activity. Being clear with all 
stakeholders on what is permissible activity and what 
is not is crucial.  In-house and outside counsel need 
to educate and inform their clients on the limitations 
on permissible activity in each state.   

5. Compliance program.  Implementing a compliance 
program that actively and reliably assesses 
conformance with the permissible activity is very 
valuable.  Clients that actively work to ensure 
compliance and self-correction always fair better in 
government enforcement activities than those who 
do not.  Plans that exist on paper and are not actively 
worked provide virtually no value.

6. Employee consent.  An important risk management 
consideration is making sure that in-house or outside 
attorneys are not working on cannabis-related 
matters without their knowing consent.  Providing 
a waiver that lays out the permissible activities, the 
reliance on state law and related ethics opinions as 
well as identifying the risks of an unexpected but 
possible exercise of federal prosecutorial discretion 
is important. Considering what to do with those who 
do not consent is also important to mitigate any 
retaliation claim for refusal to work on matters that 
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may violate federal law.  See Exhibit 2.
7. Insurance review. Ensure that any cannabis-

related activity in which you engage is covered by 

your applicable insurance tower.  The presence of 
potential federal criminal activity could be a basis to 
disclaim coverage.  

House of Representatives pass the SAFE Banking 
Act with an eye toward a more secure financially 
regulated cannabis industry
Robert Fisher, Scott Seitz, Henry J. Caldwell

Recently, the House of Representatives passed the 
Secure and Fair Enforcement (SAFE) Banking Act 
(“SAFE Act” or “Act”), which provides much needed 
regulatory and legal clarity for how the cannabis industry 
interacts with the U.S. financial sector. The goal of the 
SAFE Act is two-fold. First, it seeks to provide cannabis-
related businesses (“CRBs”) greater access to financial 
services by safeguarding federally chartered depository 
institutions from exposure to a wide range of risks and 
liabilities. Second, by providing CRBs greater access to 
financial services, the Act strives to promote a safer and 
more secure operation of CRBs that, at least up until this 
point, have largely been reliant on cash.

Because marijuana is a Schedule I drug under the 
Controlled Substances Act, federally chartered depository 
institutions have been and still remain wary of taking on 
CRB clients or pursuing cannabis-related opportunities. 
The SAFE Act, however, is designed to taper those 
concerns. For example, the Act provides depository 
institutions a number of safeguards that prohibit federal 
banking regulators from:

• limiting or terminating deposit or share insurance 
solely because a depository institution provides 
financial services to a cannabis-related business;

• prohibiting or discouraging the provision of financial 
services to a cannabis-related business;

• recommending or encouraging depository institutions 

not to offer financial services to an account holder 
solely because the account holder is affiliated with a 
cannabis-related business; or

• taking any adverse or corrective supervisory action 
on a loan made to a person solely because the person 
either owns such a business or owns real estate or 
equipment leased or sold to such a business.

Notably, the Act also provides broad protections against 
violations of federal anti-money-laundering laws, if the 
money in question stems from state-authorized cannabis 
sales. If passed, CRBs looking to shift gears from 
operating exclusively on a cash-only basis would likely 
gain crucial access to financial services necessary to 
enable business growth and stability. For example, the 
SAFE Act would offer business owners in the cannabis 
space access to FDIC-insured bank accounts, small 
business loans, electronic-payment processing, and 
employee benefit plans—privileges that other non-
cannabis businesses currently enjoy. The SAFE Act 
would also allow CRBs to reduce the amount of liquid 
cash flowing through their businesses, which will reduce 
security and insurance costs.

It is important to note that the passing of the SAFE Act 
in the House has no immediate impact on the status 
quo of the cannabis and banking industries. The Act still 
needs to pass through the Senate, where it is likely to 
face heavier opposition. The Senate Banking Committee 
is expected to hold a vote by the end of this year. Nixon 
Peabody will continue to track the legislative progress of 
the SAFE Act as well as other developments related to 
cannabis reform and provide updates to our clients and 
readers.

House Financial Services Committee advances 
legislation that would permit banks to provide 
financial services to legal cannabis businesses
Lori B. Green, Rudy S. Salo

Last week, the House Financial Services Committee voted 
to advance the SAFE (Secure and Fair Enforcement) 
Banking Act, which would permit banks and other 
institutions to provide financial services to the current 
primarily cash-based state-legal cannabis industry, such 

as dispensaries, growers and other cannabis-touching 
businesses. The SAFE Banking Act was introduced 
by Representatives Ed Perlmutter (D-CO) and Denny 
Heck (D-WA) with 132 Democratic and 12 Republican 
co-sponsors. The Act has also found support from 
major financial services industry associations, such as 
the American Land Title Association and the Council of 
Insurance Agents and Brokers.

Because cannabis is still a Schedule 1 drug, many 
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federal institutions have refused to accept funds from 
businesses involved in cannabis, including relatively 
rudimentary financial services such as holding deposits 
and transmitting funds. This refusal has made the legal 
cannabis industry a primarily cash-based business, 
meaning that market participants may only accept cash 
from their customers, and must pay their suppliers, 
employees and even their taxes in cash. Legal cannabis 
businesses also routinely have large amounts of cash on 
hand: a busy retail dispensary may realize over a million 
dollars per month in revenue, which has led many to rely 
on private security and armed guards to help safeguard 
their cash hoard and protect their businesses from 
robbery and other crimes.

Many supporters of the SAFE Banking Act, including 
an organization representing banks, are not directly 
supporting the legalization of cannabis, but rather 
recognize the conflict between state and federal law 
exposes the everyday public safety concerns of cannabis-
businesses that are forced to deal with large amounts of 
cash.

Although many observers expect the SAFE Banking 
Act to ultimately pass the House, it is unclear whether 
and when the Republican-controlled Senate may act on 
the bill. A spokesperson for Senate Banking Committee 

Chairman Mike Crapo (R-ID) has previously declined to 
comment when asked whether the Senate committee 
would take up the bill.

Among other concerns, many conservatives in the 
Senate have taken issue with the SAFE Banking 
Act’s definition of “financial services” to be provided to 
cannabis businesses, finding that the definition is aimed 
at providing services to consumers and not to commercial 
enterprises, which seems to defeat the purpose of the 
bill. Michael Williams, founder of the Williams Group, a 
public policy consulting firm, also noted that the SAFE 
Banking Act faces opposition from certain Democrats 
for not taking sufficient steps toward federal cannabis 
legalization, while certain Republicans oppose the bill 
based on their historic resistance to cannabis legalization. 
“It’s a weird juxtaposition because you’ve got Democrats 
who are making the argument that Republicans usually 
make on the states’ rights and you’ve got Republicans 
who say well no, the federal government should be the 
decider in this because either [cannabis is] legal or it’s 
not” said Mr. Williams.

Nixon Peabody will continue to monitor the SAFE Banking 
Act as it progresses through the House and Senate 
and will provide subsequent alerts as developments in 
the cannabis industry continue.
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More Money, More Problems? The Use of Litigation 
Finance in Complex Litigation
Jason Lien and Bob Koneck

In the recent past, third-party litigation finance (“TPLF”) 
was a resource used only by the occasional personal 
injury plaintiff.  But TPLF has rapidly transformed into 
an industry with the capacity to affect nearly any party 
on any civil case.  It is thus increasingly important to 
understand the role and risks of TPLF.  To that end, 
this article chronicles (1) the evolution of TPLF, (2) the 
prevalence of TPLF, (3) the enforceability of contracts for 
TPLF, (4) the debate over TPLF, and (5) the ethical and 
discovery issues implicated by TPLF.

The Evolution of Third-Party Litigation Finance

Third-party litigation finance “refers to the funding of 
litigation activities by entities other than the parties 
themselves, their counsel, or other entities with a 
preexisting contractual relationship with one of the parties, 
such as an indemnitor or a liability insurer.”1 TPLF “first 
emerged as an industry in the United States in the early 
1990s, when a handful of small lenders began providing 
cash advances to plaintiffs involved in contingency fee 
litigation.”2 “These activities have become increasingly 
prominent in recent years, leading to significant attention 
in the legal and popular press, scrutiny by state bar ethics 
committees, and scholarly commentary.”3

1  ABA Comm’n on Ethics 20/20, Informational Report to the House of Delegates 1 (Feb. 
2012), https://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20111212_
ethics_20_20_alf_white_paper_final_hod_informational_report.pdf.  

2  New York City Bar Prof’l Ethics Comm., Formal Opinion 2011-2: Third Party Litigation 
Funding (June 1, 2011), https://www.nycbar.org/member-and-career-services/committees/
reports-listing/reports/detail/formal-opinion-2011-2-third-party-litigation-financing.

3  ABA Comm’n on Ethics 20/20, supra note 1, at 1.

There are two main types of litigation funding: consumer 
funding and commercial funding.  Consumer funding 
“typically involve[s] an individual person as the plaintiff, 
such as in personal injury or divorce proceedings.”4 The 
plaintiff “may urgently need funds or have another reason 
that makes contingency-fee arrangements untenable.”5 
Consumer funding predates commercial funding, which 
started in the United States in the mid-2000s.6

“Commercial funding arrangements cover business-
to-business disputes, class actions, and mass tort 
litigation.”7 Funded cases involve “areas like intellectual 
property, antitrust, business contracts, and commercial 
arbitration.”8 Commercial funders also sometimes finance 
a portfolio of suits, providing a “law firm[] with a large 
chunk of money in exchange for returns tied to a pool 
of cases.”9 Commercial funders tend to be sophisticated 
“hedge funds, banks, and other financial investors.”10 
They conduct “extensive due diligence on individual 
cases and make sizeable financial investments”11 in 
between “5 to 10 percent of the opportunities presented 
to them.”12 
 
4  Jayme Herschkopf, Third-Party Litigation Finance 3, Federal Judicial Center (2017), 
https://www.fjc.gov/sites/default/files/materials/34/Third-Party_Litigation_Finance.pdf.

5  Id.

6   Id.; Mary Ellen Egan, Other People’s Money: Rise of litigation finance companies raises 
legal and ethical concerns, ABA Journal (Dec. 1, 2018), http://www.abajournal.com/magazine/
article/litigation_finance_legal_ethic al_concerns.

7  Herschkopf, supra note 4, at 3.

8  Id. at 1.

9  Egan, supra note 6.

10  Victoria A. Shannon, Harmonizing Third-Party Litigation Funding Regulation, 36 Cardozo 
L. Rev. 861, 869 (2015).

11  ABA Comm’n on Ethics 20/20, supra note 1, at 6.

12  David Lat, A Peek Inside The Pipeline: How A Litigation Finance Deal Comes Together, 
Above the Law (Sept. 21, 2018), https://abovethelaw.com/2018/09/a-peek-inside-the-pipeline-
how-a-litigation-finance-deal-comes-together/

-- 127 --



ETHICS: MORE MONEY, MORE PROBLEMS? THE USE OF LITIGATION FINANCE IN COMPLEX LITIGATION

Funders provide funds to both plaintiffs and defendants.  In 
the former context, funders typically “pay a given amount 
of money to the plaintiff in exchange for a promise by the 
plaintiff to pay the [funder] that amount plus an additional 
amount (sometimes referred to as a ‘fee’) specified in the 
event of a positive outcome in the suit.”13 These funds 
are usually provided on a nonrecourse basis, meaning 
repayment is required only if the recipient prevails in the 
suit.14

TPLF for defendants is a newer and less common 
phenomenon.15 Burford Capital, a large commercial 
funder whose stock is traded on the London Stock 
Exchange,16 explains its funding of defendants as 
follows: “the litigation finance firm will pay the entire [or 
a substantial portion of the] cost of defending against a 
weak claim in exchange for some kind of multiplier or 
uplift based on predefined success.”17

The Prevalence of Third-Party Litigation Finance
 
TPLF is currently estimated to be a $9 billion industry.18 
According to a 2019 survey from third-party funder Lake 
Whillans, 41% of lawyers have firsthand experience with 
a litigation finance firm and, of those who have used 
litigation finance, 81% said they would use it again.19 In a 
2018 survey by Burford of lawyers from the United States, 
the United Kingdom, and Australia, 77% of respondents 
agreed that litigation finance is growing.  More telling, 
however, is that 72% of respondents who had not yet 
used litigation financing expected to do so in the future.20

 
A combination of factors is responsible for the growth of 
TPLF.  First, fears about and experience with “worldwide 
market turmoil” have “inspired hedge funds, banks, and 
other financial investors to seek investments that are not 
directly tied to or affect by the volatile and unpredictable 
financial markets.”21 “As a new asset class, legal claims 
provide just that.”22 In fact, litigation can increase during a 
recession, making litigation funds a particularly desirable 

13  ABA Comm’n on Ethics 20/20, supra note 1, at 6-7.

14  Id.

15  Maya Steinitz, Whose Claim Is This Anyway? Third-Party Litigation Funding, 95 Minn. L. 
Rev. 1268, 1278 (2011); Herschkopf, supra note 4, at 1.

16  Egan, supra note 6.

17  Christopher P. Bogart, The reality of financing litigation defense, Burford (May 28, 2015), 
https://www.burfordcapital.com/blog/reality-financing-litigation-defense/.

18  Michael McDonald, Harvard Invests in Litigation Strategy That Has Posted Big Gains, 
Bloomberg (June 26, 2019), https://www.bloomberg.com/news/articles/2019-06-26/harvard-
invests-in-litigation-strategy-that-has-posted-big-gains.

19  Lake Whillans & Above the Law, 2019 Litigation Finance Survey Report, https://lakewhill-
ans.com/research/2019-litigation-finance-survey-report/.

20  Burford, 2018 Litigation Finance Survey, https://www.burfordcapital.com/2018-litiga-
tion-finance-survey/.

21  Shannon, supra note 10, at 869.

22  Steinitz, supra note 15, at 1283.

investment.23  A second reason for the expansion of TPLF 
“is the public policy ideal of increasing access to justice 
for plaintiffs who otherwise could not afford to pursue a 
meritorious claim individually or through class actions.”24 
Third, many “companies [are] seeking a means to 
pursue a claim or defense against a claim while also 
maintaining enough cash flow to continue conducting 
business as usual.”25 TPLF creates this option.  And 
fourth, “companies facing bankruptcy or insolvency [are] 
seeking funding to pursue claims that may generate cash 
flow for their business or mitigate the risk of losing a ‘bet-
the-company’ dispute.”26

The Enforceability of Contracts for Third-Party Litigation 
Finance

Courts sometimes invalidate contracts for TPLF.  In doing 
so, they typically rely on the doctrines of maintenance 
and champerty.

“Maintenance involves a party without a bona fide interest 
in a lawsuit nonetheless encouraging its litigation.”27 
“Champerty” is a form maintenance.28 It is defined as 
an “agreement to divide litigation proceeds between the 
owner of the litigated claim and a party unrelated to the 
lawsuit who supports or helps enforce the claim.”29

 
“The doctrines of maintenance and champerty originated 
in the ancient Greek and Roman legal systems, evolved 
in the common law system of England during feudal 
times, and spread to other jurisdictions largely through 
the far-reaching British Empire.”30 During feudal times, 
“[t]he wealthy and powerful would ‘buy up claims, and, by 
means of their exalted and influential positions, overawe 
the courts, secure unjust and unmerited judgments, 
and oppress those against whom their anger might be 
directed.’’31 This facilitated “bribery, corruption, and 
intimidation of judges and justices of the peace.” In other 
words, champerty was “a ‘means by which powerful 
men aggrandized their estates and the background was 
unquestionably that of private war.”32 
 
Maintenance and champerty were therefore outlawed 
to prevent “excessive litigation and frivolous claims” and 
to “safeguard against the extortion and oppression of 
23  McDonald, supra note 18.

24  Shannon, supra note 10, at 869.

25  Id.

26  Id.

27  Herschkopf, supra note 4, at 7.

28  Id.

29  Steinitz, supra note 15, at 1286.

30  Shannon, supra note 10, at 874.

31  ABA Comm’n on Ethics 20/20, supra note 1, at 9 (citation omitted).

32  Osprey, Inc. v. Cabana Ltd. P’ship, 532 S.E.2d 269, 274 (S.C. 2000) (citation omitted).
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indigent clients by wealthy funders.”33 Those responsible 
for maintenance or champerty could face both tort and 
criminal liability.34

 
Today, the use of these doctrines varies considerably 
by jurisdiction, but they “are ‘most visible’ as a contract 
defense.”35 A number of states, however, have limited 
or outright abandoned these doctrines.  The ABA 
Commission on Ethics 20/20 explains why:

[T]he modern doctrines of abuse of process, malicious 
prosecution, and wrongful initiation of litigation deal 
more directly with the problems that may have originally 
motivated the common law doctrine of champerty, 
since they provide victims of third-party interference 
a remedy when a third party promotes litigation 
that is based on fraudulent allegations or baseless 
legal theories.  Given that existing ethical and legal 
obligations of lawyers and their clients are already 
supposed to ensure that litigation be conducted in 
good faith and non-frivolously, it is unclear why the 
historical concerns of the common law would justify 
today placing special burdens on litigation funded by 
third parties.36

As of 2012, “27 out of 51 jurisdictions” “permit[ted] some 
form of champerty.”37 In Saladini v. Righellis, 687 N.E.2d 
1224 (Mass. 1997), for example, the Massachusetts 
Supreme Judicial Court refused to invalidate a contract 
for TPLF, concluding that the state would no longer 
recognize the doctrines of champerty and maintenance.  
The court reasoned that “the champerty doctrine is [no 
longer] needed to protect against the evils once feared: 
speculation in lawsuits, the bringing of frivolous lawsuits, 
or financial overreaching by a party of superior bargaining 
power.”38 “[O]ther devices . . . [now] more effectively 
accomplish these ends.”39

Similarly, in Osprey, Inc. v. Cabana Ltd. P’Ship, 532 
S.E.2d 269, 277 (S.C. 2000), the Supreme Court of 
South Carolina “abolish[ed] champerty as a defense” to a 
contract for TPLF.  It concluded that “other well-developed 
principles of law can more effectively accomplish the goals 
of preventing speculation in groundless lawsuits and the 
filing of frivolous suits than dated notions of champerty.”40 
These principles include sanctions under the rules of civil 

33  Shannon, supra note 10, at 874.

34  Herschkopf, supra note 4, at 7; Shannon, supra note 10, at 874.

35  Del Web Communities v. Partington, 652 F.3d 1145, 1154 (9th Cir. 2011) (citation 
omitted).

36  ABA Comm’n on Ethics 20/20, supra note 1, at 9.

37  Id.

38  Saladini v. Righellis, 687 N.E.2d 1224, 1226 (Mass. 1997).

39  Id. at 1226-27.

40  Osprey, 532 S.E.2d at 277.

procedure, state law remedies for the filing of frivolous 
claims, and the doctrines of unconscionability, duress, 
and good faith.41 Yet the court further explained that 
“abolition of champerty as a defense does not mean that 
all such agreements are enforceable as written.”42 Rather, 
courts should “enforce, modify, or set aside the financing 
agreement” after examining, among other factors:

(1) whether the respective bargaining position of the 
parties at the time the agreement was made was 
relatively equal, (2) whether both parties were aware 
of the terms and consequences of the agreement, (3) 
whether the borrowing party may have been unable to 
pursue the lawsuit at all without the financier’s help, (4) 
whether the financier would retain a disproportionate 
share of the recovery, and (5) whether the financier 
. . . offers unwanted advice or otherwise attempts to 
control the litigation for the purpose of stirring up strife 
or continuing a frivolous lawsuit.43

Allowing TPLF funding is not a universal trend.  Minnesota, 
for example, “represents those states which continue to 
rigorously apply” “champerty restrictions.”44 Indeed, as 
recent as 2019, the Minnesota Court of Appeals upheld 
the invalidation of a TPLF agreement after finding that 
the agreement violated public policy prohibitions against 
champerty and maintenance.45 The court maintained 
that “champertous agreements have untoward economic 
effects on the legal system that can provide both 
improper incentives and disincentives to pursue and 
settle litigation.”46 Prohibiting these agreements thus 
“prevent[s] officious intermeddlers from stirring up strife 
and contention by vexatious or speculative litigation 
which would disturb the peace of society, lead to corrupt 
practices, and pervert the remedial process of the law.”47 
See also Maslowski v. Prospect Funding Partners, LLC, 
890 N.W.2d 756, 764 (Minn. Ct. App. 2017) (refusing to 
enforce a forum selection clause in favor of New York 
in a TPLF agreement because the clause was “an 
attempt to avoid Minnesota’s long-established policy that 
agreements for champerty are unenforceable”).
 
Apart from maintenance and champerty, “[t]he other 
primary way that parties may attack the enforceability of a 
litigation finance agreement is by labeling it usurious.  Like 
the champerty inquiry, this inquiry will vary significantly 

41  Id. at 277-78.

42  Id. at 278.

43  Id.

44  Steinitz, supra note 15, at 1289.

45  Maslowski v. Prospect Funding Partners, LLC, 27-CV-15-15143, 2019 WL 3000747 
(Minn. Ct. App. July 8, 2019).  

46  Id. at *4.

47  Id. at *5 (citation omitted).
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from state to state.”48

Moreover, some “states have begun to pass legislation 
relating to litigation finance.”49 State legislatures generally 
enact these regulations “for consumer funding situations, 
but depending on the language of the statutes, they may 
apply to commercial funding situations as well.”50 The 
regulations may, for example, require “funders to obtain 
licenses or post bonds,” require certain disclosures in 
TPLF agreements, place “caps on financing amounts,” 
require “rights of cancellation,” and limit “how much 
control an investor may have over the court of the 
litigation.”51

In short, the law governing TPLF is diverse and unsettled.  
Lawyers with cases involving TPLF and lawyers advising 
clients on the possibility of TPLF must always research 
the relevant jurisdiction’s law on the enforceability of 
TPLF agreements.

The Debate Over Third-Party Litigation Finance

TPLF is a contentious topic, and the arguments for and 
against TPLF will likely influence a court’s decision to 
enforce or invalidate a TPLF agreement.  Below is a 
summary of the primary arguments of proponents and 
opponents of TPLF.

Opponents claim that TPLF “increases the number of 
cases brought, particularly weak ones,” and “prolong[s] 
litigation [by] discouraging settlement or alternative 
dispute resolution.”52 TPLF discourages settlement 
because “[a] plaintiff who must pay a TPLF investor 
out of the proceeds of any recovery can be expected 
to reject what may otherwise be a fair settlement offer, 
hoping for a larger sum of money.”53 Opponents also 
argue that TPLF “direct[s] money away from the injured,” 
“undercut[s] plaintiff and lawyer control over litigation,” 
“constitute[s] champerty,” “compromise[es] the attorney-
client relationship,” and “diminish[es] the professional 
independence of attorneys.”54

The U.S. Chamber of Commerce argues that a “notorious 
example” demonstrating the harmful effects of TPLF 

48  Herschkopf, supra note 4, at 8; see also Formal Opinion 2011-2: Third Party Litigation 
Funding, supra note 2 (explaining that “courts have found that non-recourse litigation financ-
ing agreements violate usury laws”).

49  Herschkopf, supra note 4, at 5.

50  Id. 

51  Id. (citing as support Tenn. Code Ann. § 47-16-104; Me. Rev. Stat. tit. 9-A, § 12-104; Ind. 
Code Ann. § 24-12-3-1; and Vt. Stat. Ann. tit. 8, § 2254).

52  Herschkopf, supra note 4, at 1-2.

53  John H. Beisner & Gary A. Rubin, Stopping the Sale on Lawsuits: A Proposal To Reg-
ulate Third-Party Investments in Litigation 5, U.S. Chambers Institute for Legal Reform (Oct. 
2012), https://www.instituteforlegalr eform.com/uploads/sites/1/TPLF_Solutions.pdf.

54  Herschkopf, supra note 4, at 1-2.

“was the investment by a fund associated with Burford 
Capital Limited in a lawsuit against Chevron filed in 
Ecuadorian court alleging environmental contamination 
in Lago Agrio, Ecuador.”55 “In exchange for a percentage 
of any award to the plaintiffs,” “Burford made a $4 million 
investment.”56 In 2011, the trial court in Ecuador “awarded 
the plaintiffs an $18 billion judgment.”57 Shortly thereafter, 
“Judge Lewis Kaplan of the Southern District of New York 
issued an injunction against the plaintiffs trying to collect 
on their judgment because of what he called ‘ample’ 
evidence of fraud on the part of the plaintiffs’ lawyers.”58  
Burford later abandoned the case.  “Nevertheless, its 
year-long involvement . . . powerfully demonstrate[s] that 
TPLF investors have high risk appetites and are willing to 
back claims of questionable merit.”59

For their part, proponents of TPLF insist that it “level[s] 
the playing field with resource-laden defendants” and 
“address[es] the staggering costs of litigation, which could 
prevent litigants with meritorious claims from bringing 
suit.”60 Through TPLF, litigants can “off-load risk, because 
the [funding] is non-recourse, which means parties owe 
nothing for unfavorable outcomes.”61 Proponents further 
maintain that TPLF “improve[s] the quality of litigation” 
and “lower[s] barriers to entry for qualified, but new, 
attorneys seeking to obtain leadership positions in class 
action or aggregate litigation.”62 Companies likewise 
benefit from TPLF, proponents argue, because TPLF 
allows “companies to [use their resources] to focus on 
their core business and leave the pursuit of their claims to 
others.”63 At any rate, proponents emphasize that TPLF 
is neither new nor revolutionary, given that “[c]ontingency 
fees and liability insurance” are universally accepted as, 
similar to TPLF, “models of shared ownership of legal 
claims.”64

Burford, the funding company mentioned above, cites 
its decision to fund a defendant as an example of the 
benefits of TPLF in commercial litigation.  In 2015, Gillette 
Company, “the world’s largest razor company,” filed suit 
against a startup founded by former Gillette employees.65 
The startup, ShaveLogic, “develops razor and shaving 

55  Beisner & Rubin, supra  note 53, at 4.

56  Id.

57  Id.

58  Id.

59  Id.

60  Herschkopf, supra note 4, at 1-2.

61  Id.

62  Id.

63  Id.

64  Id. at 2.

65  Joshua Harris, Dispelling legal finance myths: A defense funding case study, Burford 
(Sept. 20, 2018), https://www.burfordcapital.com/blog/dispelling-legal-finance-myths-defense-
funding-case-study/.
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technology” for which it received a patent in 2014.66 
Gillette claimed that ShaveLogic and the former Gillette 
employees (collectively, “defendants”) “misappropriated 
Gillette trade secrets,” “engaged in unfair competition,” 
and “breached their non-disclosure agreements with 
Gillette.”67 The defendants denied these claims and 
counterclaimed “that [Gillette] had intentionally interfered 
with ShaveLogic’s business relations and engaged in 
unfair trade practices.”68

But Gillette had deep pockets and ShaveLogic was a new 
company with little financial resources.  Plus, ShaveLogic 
needed to devote those limited resources to developing 
its business.  So Burford agreed to finance ShaveLogic’s 
defense and counterclaims “on a non-recourse basis.”69 
“If ShaveLogic prevailed in the litigation and maintained 
control of its patent and applications[,] Burford would 
earn its investment back and a return, to be paid from 
a combination of a settlement, if any, and/or future razor 
sales.”70 The court eventually issued a ruling favorable 
to the defendants, after which the parties reached an 
undisclosed settlement.

Burford contends that this case shows (1) that “litigation 
finance works for the defense as well as the pursuit 
of claims,” (2) that “access to capital can support just 
outcomes when resources are asymmetrical,” and (3) 
that TPLF is just as likely to stop frivolous litigation as it is 
further frivolous litigation.71

Ethical and Discovery Issues Involving Third-Party 
Litigation Finance

TPLF presents many possible ethical and discovery 
problems.  These problems are considered in turn below.

A. Model Rule of Professional Conduct 1.7

Rule 1.7 provides that a lawyer has a conflict of interest 
if “there is a significant risk that the representation of one 
or more clients will be materially limited by the lawyer’s 
responsibilities to . . . a third person or by a personal 
interest of the lawyer.”  A lawyer with such a conflict may 
continue representing a client only if the client gives 
informed consent in writing.

A lawyer with a practice of referring clients to third-party 
litigation funders “may have an interest in keeping the 
[funder] content, which would create a conflict under 
66  Id.

67  Id.

68  Id.

69  Id.

70  Id.

71  Id.

Rule 1.7.”72 What is more, a lawyer’s mere “involvement 
in negotiating a [TPLF] contract” could create a conflict 
under Rule 1.7, as “the terms of the [TPLF contract] may 
have an impact on the lawyer’s own interests.”73 Informed 
consent may therefore be necessary to continue the 
representation.

B. Model Rules of Professional Conduct 1.8, 2.1, and 
5.4(c)

Rule 1.8 prohibits a lawyer from accepting “compensation 
for representing a client from one other than the client 
unless,” in relevant part, “the client gives informed 
consent” and “there is no interference with the lawyer’s 
independence of professional judgment or with the 
client-lawyer relationship.”  Rule 2.1 obligates a lawyer 
to “exercise independent professional judgment and 
render candid advice.”  Similarly, Rule 5.4(c) states that 
“[a] lawyer shall not permit a person who recommends, 
employs, or pays the lawyer to render legal services for 
another to direct or regulate the lawyer’s professional 
judgment in rendering such services.”

Funds from third-party litigation funders often pay a 
lawyer’s fees, thereby triggering the mandates of Rules 
1.8, 2.1, and 5.4(c).  Further, “to protect their investments 
and to maximize the expected value of claims,” third-party 
litigation funders “may seek to exercise some measure of 
control over the litigation, including the identity of lawyers 
pursing the claims, litigation strategy to be employed, 
and whether to accept a settlement offer or refuse it and 
continue to trial.”74

Lawyers faced with meddling funders “may reasonably 
believe that the funder’s second-guessing of decisions 
made in the representation of the client is an unreasonable 
interference with the lawyer’s professional judgment.”75 

On that basis, the lawyer may choose to withdraw from 
representation.

C. Model Rule of Professional Conduct 5.4(a)

Rule 5.4(a) bars a lawyer from “shar[ing] legal fees with 
a nonlawyer,” subject to a few exceptions irrelevant 
here.  A lawyer likely cannot, therefore, accept TPLF if 
repayment is contingent on the recovery of legal fees.   
For this reason, third-party litigation funders generally 
contract directly with the lawyer’s client.76 See also New 
York City Bar Prof’l Ethics Comm, Formal Opinion 2018-
72  ABA Comm’n on Ethics 20/20, supra note 1, at 16-17.

73  Id. at 17.

74  Id. at 22.

75  Id. at 23.

76  Steinitz, supra note 15, at 1292.
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5: Litigation Funders’ Contingent Interest in Legal Fees, 
(July 30, 2018) (concluding that it is unethical for a law 
firm to receive funding on a portfolio of cases if the results 
of cases within the portfolio determine the amount the 
law firm must repay the funder).

D. Confidentiality and Privilege

“As part of their underwriting process, [third-party litigation 
funders] . . . often require the lawyer to release information 
or to provide a litigation assessment referencing such 
information.”77 Responding to such inquiries from funders 
may involve the disclosure of confidential information, 
which Rule 1.6 allows only with informed consent or 
implied authorization.  More importantly, attorneys must 
take precautions to avoid the disclosure of privilege 
communications. The failure to do so could result in a 
waiver of the attorney-client privilege.78

Attorneys involved with funders may argue that the 
disclosure of privileged communications is permissible 
under the common interest doctrine, “which functions 
as an exception to the rule of waiver by voluntary 
disclosure.”79 If applicable, the common interest doctrine 
would allow attorneys to share privileged communications 
with funders. But the law on the applicability of the 
doctrine to third-party funders is unsettled.80 As a 
result, attorneys must research the law in the relevant 
jurisdiction.  Attorneys should also predicate a client’s 
informed consent to share information with a funder on 
“full disclosure of the risk of a loss of privilege.”81

E. Mandatory Disclosure and Work Product Protection

“Because of the relative newness of litigation finance in 
federal courts and the lack of regulation surrounding it, it 
can sometimes be unclear how much information about 
the financing arrangement is discoverable and how much 
the judge might need to know in order to manage the 
case effectively.”82

Opponents of TPLF support legislation or rules requiring 
the automatic disclosure of TPLF agreements.83 But few 
jurisdictions have created these rules.  In 2018 Wisconsin 

77  ABA Comm’n on Ethics 20/20, supra note 1, at 30.

78  Id. at 30-35.

79  Id. at 33.

80  Id. at 30-35; Herschkopf, supra note 4, at 23 n.35 (explaining that “federal courts have 
ruled on both sides of the issue” and providing list of cases).  

81  ABA Comm’n on Ethics 20/20, supra note 1, at 32.

82  Herschkopf, supra note 4, at 9.

83  Jamie Hwang, Wisconsin law requires all litigation funding arrangements to be dis-
closed, ABA Journal (Apr. 10, 2018), http://www.abajournal.com/news/article/wisconsin_law_
requires_all_litigation_funding_arrange ments_to_be_disclosed

became the first state to enact a law requiring automatic 
disclosure.84 A standing order in the Northern District of 
California requires the disclosure of third-party funding in 
class actions.85 And three United States senators recently 
introduced a bill that would require disclosure of details of 
third-party litigation funding in MDLs and class actions.86 
To date, however, no universal rules exist on the topic.  

“Those in favor of disclosure point out that under the 
Federal Rules of Civil Procedure, defendants are required 
to disclose information about their insurance coverage 
at the outset of their case.”87 The same rationale could 
justify the disclosure of TPLF agreements.  Even some 
proponents of TPLF favor mandatory disclosure, as it 
“let[s] the defendant know that the plaintiff has financial 
backing and can’t be ground down through a war of 
attrition—and this can trigger faster settlements.”88

Opponents of mandatory disclosure insist that “disclosure 
of litigation funding prejudices claimants and will result in 
costly ‘discovery sideshows’ that unnecessarily burden 
claimants and courts in a way that rarely arises in 
insurance coverage disclosures.”89

For now, parties seeking or opposing disclosure of 
materials regarding TPLF are likely to dispute whether 
(1) the materials are relevant and (2) whether the 
materials are protected as work product.  “Information 
about litigation funders may . . . be relevant,” among 
other times, “when assessing fiduciary duties, calculating 
attorneys’ fees,” “ensuring effective case management,” 
determining the appropriateness of class certification, or 
assessing a judge’s own potential conflicts of interest.90 
Those opposing disclosure of relevant TPLF materials 
may argue that the TPLF materials were “prepared in 
anticipation of litigation” and are, therefore, protected as 
work product pursuant to Federal Rule of Civil Procedure 
26(b)(3).91  

In the end, it is incumbent upon attorneys seeking or 
opposing disclosure of materials regarding TPLF to 
research the relevant jurisdiction’s laws on disclosure 
and protection of work product.

84  Id.

85  Standing Order for All Judges of the Northern District of California ¶ 19, https://www.
cand.uscourts.gov/siorders.

86  Republican Senators Reintroduce Litigation Funding Disclosure Bill, Litigation Finance 
Journal (Feb. 15, 2019), https://litigationfinancejournal.com/republican-senators-reintro-
duce-litigation-funding-disclosure-bill/. 

87  Egan, supra note 6.

88  David Lat, Current And Future Issues In Litigation Finance, Above the Law (Mar. 15, 
2019), https://abovethelaw .com/2019/03/current-and-future-issues-in-litigation-finance/.

89  Egan, supra note 6.

90  Herschkopf, supra note 4, at 9.

91  Id. at 12 n.26 (collecting cases); ABA Comm’n on Ethics 20/20, supra note 1, at 35-36.
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“Show me a successful individual and I’ll show you 
someone who had real positive influences in his or 
her life. I don’t care what you do for a living—if you do 
it well I’m sure there was someone cheering you on 
or showing the way. A mentor.” — Denzel Washington

Many law firms and businesses have some type of 
mentorship program.  Mentoring is commonly mentioned 
by management as a requirement or, at the very least, 
a renewed initiative. What is less frequently discussed 
is why mentoring is good for both the employees and 
the business, how to be an effective mentor, and how 
mentorship differs from sponsorship.

The Statistics – Mentorship Makes a Difference

Dr. Lauren Bidwell1 wrote a short article summarizing 30 
years of research regarding mentorship.  While some 
of the outcomes were not terribly surprising, her points 
reinforce the positive impact good mentoring can have on 
individuals and businesses.  She identified five reasons 
why mentors matter: (1) improved career outcomes, 
(2) employee engagement, (3) employee retention, (4) 
employee inclusion (formal mentorship mitigated sexual 
tension related to cross-gender mentoring and also 
provided access across racial and ethnic lines), and (5) 
benefits to the mentor (greater job satisfaction, career 
success, and work-related fulfillment).2

1  Dr. Bidwell identifies herself as “a Research Scientist with the Human Capital Manage-
ment Research team at SAP SuccessFactors, a team that studies how technology can be 
used to positively transform workforce productivity and organizational culture.”  https://www.
linkedin.com/in/laurenbidwell.

2  Lauren Bidwell, Why Mentors Matter: A summary of 30 years of research, SAP Suc-
cessFactors (2016), https://www.success-factors.com/resources/knowledge-hub/why-men-

When comparing career outcomes of mentored and non-
mentored employees, the mentored employees: received 
higher compensation, received a greater number of 
promotions, felt more satisfied with their career, felt more 
committed to their career, and were more likely to believe 
they will advance in their career.3

Employees who had been mentored: were more positive 
about their organization, were more positive about senior 
leadership for their organization, believed they had 
been provided opportunities for career growth by their 
organization, and reported they felt informed about their 
future course within their organization.4

Effective mentoring has positive results beyond the 
mentees. Studies showed mentoring reduced people 
looking for other positions as well as actual turnover.  A 
survey of over 5,000 recently hired sales representatives 
revealed that those having a mentor/mentee relationship 
reported “significantly higher organizational commitment 
and lower intentions to leave their organization.”5 A study 
of officers within the United States Army found that 
mentoring decreased turnover by 38%.6

Effective Mentoring Is Not Easy 

Tom Hanks’ character Jimmy Dugan said it best in 
A League of Their Own: “It’s supposed to be hard, if it 
wasn’t hard everyone would do it.  The hard makes it 
great.”  Well-known leadership author and speaker John 

tors-matter.html.

3  Id.

4  Id.

5  Id.

6  Id.
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C. Maxwell sheds light on why good mentoring is hard. 
 
In his book, Mentoring 101, Chapter Two is titled, “How 
do I adopt a Mentor’s Mind-set?”7 Mr. Maxwell has 
identified the following: (1) make people development 
your top priority, (2) limit who you take along, (3) 
develop relationships before starting out, (4) give help 
unconditionally, (5) let them fly with you for a while, (6) 
put fuel in their tank, (7) stay with them until they can solo 
successfully, (8) clear the flight path, and (9) help them 
repeat the process.8

These points, while informative, reinforce that good 
mentoring is not quick or easy.  For many, the top priority 
in their daily job is to get the work done well and make 
sure the client or customer is happy.  However, taking 
the time to develop people can result not only in work 
being done well, but it can also lead to personal and 
business growth. Mr. Maxwell’s book goes into detail on 
why a mentor cannot over extend themselves and has to 
be selective in who he or she is mentoring. Selecting a 
mentee requires developing a relationship before diving 
into the mentorship.  Being a mentor is more than just 
cheering on the mentee, it involves having tough and 
honest conversations that provide critical feedback. 
Therefore, having a relationship with the mentee based 
upon a level of trust allows those tough conversations to 
take place where the mentee is receiving the feedback in 
a constructive way.  

At the same time, despite devoting time and energy, a 
mentor cannot expect to receive something in return.  
In today’s fast-paced world where everyone wants an 
immediate response, carving out time to develop others 
can easily be pushed aside until another day.  It is the 
underlying relationship with the mentee that can make 
it a little easier to step back from the daily grind to be a 
mentor.  

In the legal world, Mr. Maxwell’s fifth point has become 
more and more difficult.  It used to be that clients were 
willing to pay for associate development.  As a young 
lawyer it was common to accompany the senior attorney 
or partner to meetings, hearings, or depositions.  The 
legal market has changed.  Clients paying for associate 
development has become the exception rather than the 
rule.  It is incumbent upon the partner or firm to prioritize 
development and mentorship even if it means that time 
expended is not always fully compensated.  At the same 
time, clients must recognize the value of having trained 
and seasoned attorneys working on their matters to reach 
the desired outcome.  As this process plays itself out, it 
will shift from the mentee observing and learning from the 
7  John C. Maxwell, Mentoring 101, 11 (2008).

8  Id. at 12-22.

mentor to the mentor observing the mentee and sharing 
feedback on how the mentee can further perfect his or 
her craft.  Mr. Maxwell points out most learning models 
in the United States is the classroom approach derived 
from the Greeks.9  A leader stands and lectures, asking 
questions, while the student sits and listens, with the goal 
being to understand the ideas of the leader.10  However, 
Mr. Maxwell also points out the Hebrews used the on-the-
job training method that was “built on relationships and 
common experience.”11

Similarly, as lawyers become more senior they many 
times take for granted what they learned over the course 
of 10, 15, or 20 years of practice.  As a mentor it is 
important to provide resources to the mentee so they 
can be prepared to take that next step on their own.  In 
the corporate world it may be providing context to how 
the legal process interplays with business decisions 
and corporate realities.  Those resources could also be 
something more tangible, such as an effective article or 
book that provides insight to the mentee on situations 
they are likely to face as they progress in their career.  
When a successful person sits back and really thinks 
about all the assistance they received over the years, 
however big or small, they will recognize the importance 
of passing down similar assistance to others.  In today’s 
terminology this would be the apprenticeship model, with 
the apprentice working alongside until he or she has 
mastered the craft.12

Perhaps nothing is more rewarding than seeing the 
mentee really take off following successful mentorship.  
From the mentor’s perspective, they have taken the time 
to guide, train, and support the mentee to the point that 
the mentee is ready to take on their own client, matter, 
or case.  Mr. Maxwell analogizes this situation to the 
difference between a flight instructor and travel agent. 
“The one stays with you, guiding you through the entire 
process until you’re ready to fly.  The other hands you a 
ticket and says, ‘I hope you have a good flight.’”13  

One component of being an effective mentor is often times 
overlooked, “there is no success without a successor.”14  
Not only should good mentoring involve guiding the 
mentee’s path to personal growth and success, but 
giving the mentee tools to identify and effectively mentor 
someone else.  

9  Id. at 16.

10  Id. at 17.

11  Id.   

12  Id.

13  Id. at 19-20.

14  Id. at 22.
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Attract Other Leaders 

In his book, Mr. Maxwell distinguishes between two 
different kinds of leaders, those who attract followers 
and those who attract leaders.15  For those leaders who 
attract followers, “they’re influencing only one person 
– a follower.”16  On the other hand, “people who attract 
leaders are influencing many other people through their 
interaction.”17

One of the best examples of leaders attracting leaders 
is legendary University of Iowa Hawkeye football coach 
Hayden Fry.  In 1979 he became the head coach of an 
Iowa Hawkeye football program that had a losing record 
for 17 straight seasons dating back to 1962.  Coach Fry 
would go on to lead Iowa to three Big Ten Titles, three Rose 
Bowl games, and thirteen winning seasons.  Despite all 
the deserved accolades, Coach Fry became known for 
his unrivaled coaching tree.  He had, in essence, taken 
a moribund football program and injected life into it by 
finding assistant coaches that he believed could be head 
coaches.  He was quoted as saying, “I don’t want guys on 
this staff who don’t want to be head coaches.”  Thirteen 
of his assistant coaches at Iowa would go on to become 
Division I-A football head coaches.18  The Wall Street 
Journal published, Iowa: The Harvard of Coaching in 
2011.19  Some of Coach Fry’s most well-known mentees 
include four current or future Hall of Fame coaches: 
Barry Alvarez (Wisconsin), Bill Snyder (Kansas State), 
Bob Stoops (Oklahoma), and Kirk Ferentz (Iowa).  Each 
of these coaches became a national coach of the year 
award winner as well as their schools all-time leader in 
wins.

The Hayden Fry coaching tree example reflects Mr. 
Maxwell’s conclusion that leaders who attract leaders: 
want to be succeeded, want to reproduce themselves, 
focus on others’ strengths, want to share power, invest 
their time in others, are great leaders, and experience 
incredible success.20  

Good People is Good Business

In his book, Good People, author and entrepreneur 
Anthony Tjan argues that the only leadership decision 
that matters is choosing to work with good people.21  Mr. 

15  Id. at 35-36.

16  Id. 

17  Id.

18  Tyler Strand, Legend of the Fall: Hayden Fry, Iowa Alumni Magazine, September 2017, 
https://magazine.for-iowa.org/archive/archive-story.php?ed=true&storyid=1677.

19  Jared Diamond, Iowa: The Harvard of Coaching, The Wall Street Journal, December 21, 
2011.

20  See John C. Maxwell, supra note 7.

21  Anthony Tjan, Good People (2017).

Tjan states, “Good people purposely and proactively put 
people first in their decision making.”22  He has developed 
a “Good People Mantra23,” which is:

BE People First

HELP Others Become the Fullest Version of 
Themselves

COMMIT Beyond Competency to the Values of 
Goodness

BALANCE The Realities and tensions of Goodness

PRACTICE Goodness whenever possible, not just 
when tested

 
Throughout his book Mr. Tjan makes the case for 
goodness in people and business.  His ideas and 
interviews are too numerous for this article.  He highlights 
that while competency is important, character and values 
matter more.24  Mr. Tjan recognizes that “goodness is 
something we all intuitively sense but nonetheless have 
trouble describing clearly or tangibly.”25

Goodness also emphasizes that at the core of great 
leaders is truth, humility, self-awareness, and integrity.26  
Mr. Tjan’s ideas overlap those of John C. Maxwell, in 
that being a leader and mentor has traits of openness, 
empathy, and generosity.27

Mr. Tjan identifies five critical questions of mentorship28: 

(1) What are you truly trying to achieve? 
(2) What are you doing well that is helping you get there?  
(3) What is slowing you down?  
(4) What will change tomorrow to help get you there 
faster?  
(5) How can I be of help?

His discussion of mentorship has some familiar thoughts 
along with new ideas.29  Mr. Tjan advocates for allowing 
the mentee to “control the volume dial.”30  While a “nudge,” 
can be effective, a mentee should turn up or down the 
level of mentoring.31  Incorporating this compassionate 
22  Id. at 17.

23  Id. at 18.

24  Id. at 21-23.

25  Id. at 39.

26  Id. at 41-66.

27  Id.

28  Id. at 224-226.

29  Id. at 209-236.

30  Id. at 230.

31  Id.
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approach advocated by Mr. Tjan reinforces the initial idea 
that good mentoring is about relationships. Goodness 
provides though provoking ideas on how those 
relationships are developed and effectively grown.

Mentorship – A Professional Responsibility

For lawyers, mentorship goes beyond personal fulfillment 
and business success.  Many states have professional 
responsibility rules that mirror that of American Bar 
Association Model Rule 5.1: Responsibilities of a Partner 
or Supervisory Lawyer:

(a) A partner in a law firm, and a lawyer who individually 
or together with other lawyers possesses comparable 
managerial authority in a law firm, shall make reasonable 
efforts to ensure that the firm has in effect measures 
giving reasonable assurance that all lawyers in the firm 
conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over 
another lawyer shall make reasonable efforts to ensure 
that the other lawyer conforms to the Rules of Professional 
Conduct.

(c) A lawyer shall be responsible for another lawyer’s 
violation of the Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific 
conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable 
managerial authority in the law firm in which the other 
lawyer practices, or has direct supervisory authority 
over the other lawyer, and knows of the conduct at 
a time when its consequences can be avoided or 
mitigated but fails to take reasonable remedial action.

Model Rule 5.1 places the onus on the partner to train up 
the associate and avoid or mitigate the consequences 
of the associate’s known conduct.  Through effective 
mentorship, an associate can be placed in a position 
to learn professional responsibility thereby avoiding 
any violations by either the firm, partner, or associate. 
Mr. Maxwell refers to this as communicating the 
fundamentals.  “For people to be productive and satisfied 
professionally, they have to know what their fundamental 
responsibilities are.”32

According to Mr. Maxwell, people remember 10 percent 
of what they hear, 50 percent of what they see, 70 percent 
of what they say, and 90 percent of what they hear, 
see, say, and do.33  Using these statistics, Mr. Maxwell 
32  See John C. Maxwell, supra at 63-64.

33  Id. at 64-65.

developed a five-step process: (1) model, (2) mentor, (3) 
monitor, (4) motivate, and (5) multiply.34

Correlating these statistics to lawyers, if an associate is 
going to remember 90 percent of what he or she hears, 
sees, says or does, then providing good mentoring and 
training is essential to having an associate that is a 
positive reflection on the partner and the law firm.

Mentorship is not Sponsorship

Seven or eight years ago Michele Coleman Mayes35, then 
serving as General Counsel for All State Corporation, 
attended a small gathering of young lawyers in Atlanta, 
Georgia.  After a brief reception, Ms. Mays gathered the 
group of attorneys around her and talked for maybe ten 
to twelve minutes.  Her talk was simple, straightforward, 
and effective.  She touched upon her own career 
path and used the twists and turns she encountered 
to demonstrate the importance and differences of 
mentorship and sponsorship.  

Too often these terms are used interchangeably.  At the 
time it appeared that many of those young attorneys did 
not know the difference or why it mattered. She mentioned 
that a mentor and sponsor can be the same person, but 
are commonly different individuals.

Mentorship is helping professionals learn about their field 
and roles from a senior attorney.  They do not need to 
be within the same firm or business as the mentee.  A 
mentor serves as an advisor, helping to shape a mentees 
career goals and plans.  A person becomes a mentor 
based upon their own experiences and general expertise 
that can be shared with a mentee.  A mentor can help to 
build-up the confidence of a mentee and be a sounding 
board, but they also provide constructive and at times 
blunt criticism.  Mentors are not a mentee’s ticket to a 
promotion or partnership.

Sponsors on the other hand do help individuals with 
promotions and partnership.  A sponsor works within the 
same firm or business as his or her protégé.  A sponsor 
takes a direct role in the career advancement of the 
protégé, advocating for the protégé and helping them to 
earn a raise, promotion or otherwise have success in the 
shared firm or business environment.  A sponsor expends 
his or her political capital to assist another person with 
career advancement.  As Ms. Mayes told her small, but 
captured audience, having a sponsor is having a career 
champion.  A sponsor is a career-changing asset.

Ms. Mayes closed her talk by looking around the room 
34  Id. at 65-66.

35  https://www.nypl.org/help/about-nypl/leadership/mayes
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and commenting, if you do not know who your mentor or 
sponsor is, then you do not have one.  The takeaway was 
not for the small audience to rush out and find a mentor 
or sponsor.  Rather Ms. Mayes advocated that the young 
attorneys in that room needed to work on perfecting their 
craft, identify individuals that were willing to expend the 
time and energy in that endeavor, and understand the 
practical reality that the vast majority of people have 
achieved career success through guidance and feedback 
from a mentor along with having a sponsor or advocate 
in their corner.  

Developing People Leads to Sound Lawyers, Good 
Business, and Growth

The literature regarding developing young professionals 
is plentiful.  In fact, it is at times overwhelming.  Despite 
the abundance of resources, mentoring is commonly 
taken for granted and misunderstood.   Perhaps it is a 
result of too many ideas combined with the fact pace 
nature of the legal environment.  However, at its core 
mentoring can be simple.  It is about people.  It is  being 
selfless.  Effective mentoring is identifying an aspiring 
young professional who is willing to listen, learn, and 
be pushed to new heights.  All the authors, speakers 
and leadership experts agree, good mentoring is good 
business.
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It goes without saying that lawyers are trained to strike 
whenever the opposition makes inconsistent statements 
in pleading, papers, depositions, or on the witness stand.  
The chance of inconsistent responses or statements only 
increases when a client is involved in litigation nationwide, 
especially where that litigation tends to concern similar or 
repeatedly occurring types of issues.  Inconsistency may 
occur not only as the result of differing answers to the 
same or similar discovery requests in or between cases, 
but also as the result of discrepancies between discovery 
responses and deposition testimony in cases across the 
country.  

While danger underlies any lawsuit for a client, the 
danger of inconsistent discovery responses, or witness 
testimony, to the same or similar questions in multiple 
jurisdictions or venues is sometimes understated.  In 
more benign cases, inconsistencies between types of 
testimony, such as a deposition testimony and a given 
interrogatory response, may be overlooked.  But, in some 
instances, those discrepancies or contradictions may 
be used by opposing counsel to curry not only judicial 
favor, but penalize the other side via sanctions, whether 
monetary or in the form of the imposition of adverse jury 
instructions.  Additionally, these inconsistencies, and the 
judicial opinions that lay them bare, may raise ethical 
concerns and lead to bad publicity for the client, and in 
some cases, their counsel too.

Inconsistency Has Derailed Past Missions

A recent opinion issued in AKH Co., Inc. v. Universal 
Underwriters Ins. Co., No. 13-2003-JAR-KGG, 2019 WL 
1261986 (D. Kan. Mar. 19, 2019) highlights the minefield 
and dangers created by inconsistency in discovery 
responses and in witness testimony.  In this case, for 
years, the counterclaim defendant maintained in both 
its discovery responses and in its deposition testimony 
that certain financial documents covering relevant 
years, such as check registers and deposit lists, did not 
exist.  The counterclaimant sought these documents in 
attempts to determine the counterclaim defendant’s net 
worth and find evidence supporting its fraudulent transfer 
claims.  However, several years into the litigation, the 
counterclaim defendant produced documents that in fact 
referred to the existence of those financial documents 
that the counterclaim defendant had denied existed.  After 
being confronted with the references to the existence 
of the financial documents, the counterclaim defendant 
produced them.  But, at that point, discovery had closed, 
and because the counterclaimant was unable to further 
pursue new questions that arose from those documents, 
it pursued sanctions under Rule 37 of the Federal Rules 
of Civil Procedure. 

In its order, the trial court found that the counterclaim 
defendant had indeed led the counterclaimant on 
a “goose chase” for those documents over three 
years.  The court shot down each of the counterclaim 
defendant’s attempts to argue the counterclaimant never 
specifically requested those documents, noting how the 
counterclaimants had sought the information informally 
over three years and how the counterclaim defendant 
had repeatedly insisted that they did not exist.  The court 
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sanctioned the counterclaim defendant by granting the 
counterclaimant several adverse inference instructions, 
including an inference that the documents produced 
would be favorable to the counterclaimant’s position.  The 
court also awarded the counterclaimant its reasonable 
attorneys’ fees spent on its sanctions motion, along with 
the expert’s fees spent in attempting to decipher the 
desired information from thousands of other financial 
documents previously produced, as the counterclaim 
defendant had insisted the counterclaimant would have 
to do.
 
But that is not all.  In addition to withholding financial 
documents, the trial court also found the counterclaim 
defendant surreptitiously withheld information about 
a domain name that constituted a valuable asset.  
Specifically, during his Rule 30(b)(6) deposition, one of 
the counterclaim defendant’s corporate representatives 
testified that the counterclaim defendant no longer 
owned a valuable domain name and had transferred 
it to another company.  This was consistent with the 
counterclaim defendant’s interrogatory responses that it 
was not a financially viable company and could not cover 
a judgment that may be entered against it. 

Years later, the counterclaim defendant amended its 
interrogatory responses and admitted it was in possession 
of the domain name the entire time, which was estimated 
to be worth millions and sufficient to satisfy the potential 
judgment.  Once again, the counterclaim defendant 
had not supplemented its inconsistent discovery 
responses or corrected its inconsistent deposition 
testimony from years ago.  As a result, the court found 
that the counterclaim defendant’s claims of an honest 
mistake were not credible, and the court sanctioned the 
counterclaim defendant by green-lighting evidence of the 
counterclaim defendant’s net worth at trial.  As a result 
of this transgression, and the transgression regarding 
the late-produced financial information discussed earlier, 
the court granted the counterclaimant numerous adverse 
inference instructions about the counterclaim defendant’s 
behavior, including an instruction that the jury could 
infer that the counterclaim defendant sought to conceal 
assets in order to avoid a judgment for the purposes of 
determining punitive damages. 

Such blatant deception is not the benchmark for 
sanctions; simple discovery inconsistencies may also 
lead to sanctions.  In other cases, courts have sanctioned 
trial counsel for failing to produce the latest version of a 
document and failing to make sure that the information 
produced was actually accurate. For example, in 
Hightower v. Heritage Academy of Tulsa, Inc. No. 07-CV-
602-GKF-FHM, 2008 WL 4858269, (N.D. Okla. Nov. 
10, 2008), counsel for the defendant failed to produce 

the correct copies of their client’s bylaws until after 
depositions of their client’s representative in the case 
revealed that counsel had overlooked a set of more recent 
bylaws.  While counsel immediately produced the bylaws 
identified in the deposition, the trial court there found 
that counsel failed to take appropriate steps to verify that 
the information originally produced was accurate.  The 
court penalized the defendant by awarding the plaintiff 
reasonable expenses and attorneys’ fees incurred with 
the plaintiff’s motion for sanctions and granted the plaintiff 
the opportunity to conduct an additional deposition of 
another corporate representative regarding the bylaws, 
with all reasonable expenses and attorneys’ fees for the 
deposition to be paid by the defendant. 

On a different, but related note, national counsel must 
avoid the blind use of cookie-cutter discovery responses.  
In recent years, national counsel in Georgia were 
chastised and punished on two separate occasions by 
the Georgia appellate courts for failing to serve full and 
complete discovery responses.  Specifically, in Ford 
Motor Co. v. Young, 745 S.E.2d 299 (Ga. Ct. App. 2013), 
trial counsel did not disclose the existence of their client’s 
excess insurance carriers until the proverbial last minute 
before trial began, after the jury was selected.  Rather 
than disclose the existence of the excess carriers, the 
discovery responses simply stated the client was able 
to cover any reasonable judgment.  When confronted 
with the same questions from the trial court seeking 
confirmation regarding the client’s excess carriers, they 
provided the same answer.  The client’s national discovery 
strategy was to resist disclosing insurance information.
 Yet, such information was particularly important in 
Georgia because it was statutorily required to be 
disclosed in order to qualify jurors.  As a result, the 
national counsel’s admission pro hac vice was revoked.  
The failure to disclose excess insurance carriers until 
the last minute also affected the defendant in more than 
just the Young case.  Plaintiffs in a prior case against 
the same defendant in Georgia used that information to 
challenge a defense verdict rendered nearly two years 
before the Young case.   They filed a motion for a new 
trial for failing to disclose the insurance information in 
response to that plaintiff’s discovery requests seeking 
that same information. Fully aware of the Young case, 
the Georgia Supreme Court overturned the defense 
verdict and ordered a new trial. Ford Motor Co. v. Conley, 
757 S.E.2d 20 (Ga. 2014).

The Ethical Obligation to Provide Consistent and 
Complete Discovery Responses

In addition to litigation-related incentives to keep 
discovery responses and witness testimony consistent, 
ethical rules come into play when discovery responses 
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are seen as inconsistent, contradictory, or misleading. In 
particular, Rule 3.3 of the Model Rules of Professional 
Conduct—and similar rules in virtually all jurisdictions—
calls for candor towards the tribunal. State and federal 
courts consider incomplete, and likely inconsistent 
responses to discovery requests, to violate that rule.  At 
least one court has stated that “[n]owhere is an attorney’s 
representation of the facts more important than in 
discovery.  For the discovery process to function, the 
Court and counsel must be able to rely on the accuracy of 
discovery responses.”  Thompson v. Haynes, 36 F. Supp. 
2d 936, 940 (N.D. Okla. 1999).  Indeed, in the Young 
case, counsel were found to have violated Georgia’s 
Rule 3.3 of Professional Conduct for failing to disclose 
the client’s insurance carriers until the eve of trial, which 
formed the basis for the trial court’s decision to revoke 
the pro hac vice admissions.  Young, 745 S.E.2d at 351. 

Further, the above cases reaffirm the potential impact of 
the doctrine of imputed knowledge.  To briefly explain, 
by all accounts, a lawyer is an agent of their client.  The 
implication of this relationship is tremendous.  By the 
laws of agency, clients are bound by what their counsel 
know or have reason to know, minus some exceptions 
related to criminal liability.  Restatement (Third) of Law 
Governing Lawyers § 5 cmt. d, §28(1) (2000).  This tenet 
particularly comes into play in discovery, as it is well-
established that “[a] party clearly cannot refuse to answer 
interrogatories on the ground that the information sought 
is solely within the knowledge of his attorney.”  Hickman 
v. Taylor, 329 U.S. 495, 504 (1947).  Courts have 
recognized that attorneys cannot refuse to educate client 
witnesses regarding relevant facts, even if they were first 
learned by counsel, and have punished parties where 
their counsel failed to disclose relevant knowledge and 
potential witnesses that the party or their counsel should 
have been aware of due to previous engagements in 
discovery.  See Guzman v. Bridgepoint Educ., Inc., 305 
F.R.D. 594 (S.D. Cal. 2015). 

Even an inadvertent failure to disclose information 
that counsel, but not necessarily the client, is aware of 
can trigger not only ethical inquiries, but also call into 
question whether a party is in violation of Rules 26(e) and 
26(g) of the Federal Rules of Civil Procedure for failing to 
conduct a reasonable inquiry.  Violations of Rule 26, of 
course, may lead to Rule 37 sanctions.  See Oklahoma 
v. Tyson Foods, Inc., 262 F.R.D. 617 (N.D. Okla. 2009).  
Relatedly, counsel cannot—and should not—attempt 
to shield themselves  from the implications of knowing 
certain facts by avoiding inquiry, as a client can be 
charged with information that their counsel has reason 
to know. Restatement (Third) Of Agency § 5.03 (2006); 
Restatement (Third) of Law Governing Lawyers §28(1).  
In some situations, counsel’s reckless or intentional 

failure to know material information could give rise to a 
cause of action against counsel by the client for breach of 
fiduciary duty.  George M. Cohen, “The State of Lawyer 
Knowledge Under the Model Rules of Professional 
Conduct,” American University Business L. Rev. 115, 140 
(2018).

Tips to Use in Practice

National litigation presents many perils, but national 
counsel have a number of methods and tools at their 
disposal to combat inconsistency and its potential 
dangers:

Communicate.  There must be a commitment to open 
lines of communication with the client.  This includes 
a consistent and deliberate practice of getting the 
client materials with sufficient time to review them 
so they may point out any issues or items needing 
further discussion.   Cookie-cutter responses should 
be avoided.  Rather, an open discussion about the 
collection of documents and the specific response 
to given discovery request should take place.  
Importantly, for both ethical reasons and consistency 
reasons, counsel should simply keep their client 
updated on the development of a case, which gives 
the client a chance to also speak up and alert counsel 
to potential issues they may foresee.  When the client 
and national counsel work together and have an open 
line of communication, the pitfalls of inconsistency 
can be avoided.

Develop Standard Procedures.  National counsel 
must be intimately familiar with the internal systems 
and procedures the client has in place to vet discovery 
responses, including the process for searching, 
identifying and gathering responsive documents.  Most 
clients have developed systems to ensure consistent 
and complete discovery responses.  If not, processes 
should be put in place to avoid inconsistent positions.  
In that same vein, national counsel should have team 
members in place who, through their experience, are 
familiar with the client’s business, documents, and 
discovery practices.  It is of course imperative that 
in any established procedure,  counsel provide the 
client sufficient time to review and vet the proposed 
discovery responses. 

Develop Subject-Matter Expertise.  National counsel 
should not only be subject-matter experts on the 
topics at issue in a given lawsuit, but also have an 
understanding of their client’s business as a whole.  
Those efforts help streamline identifying information, 
witnesses and potential responsive documents.  The 
more you can know about your client’s business, the 
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more you can assist them in developing litigation 
strategies, including managing nationwide discovery 
requests.  National counsel should also coordinate 
with other national counsel for their client about 
reoccurring issues to address them in a coordinated 
fashion.

Prepare, Prepare and Prepare. National counsel 
should plan to spend substantial time preparing 
corporate representatives.  If national counsel knows 
the client’s business, the client’s available documents 
and information, past deposition testimony and the 
scope of documents produced in the underlying 
lawsuit, they are better equipped to assist in ensuring 
that a corporate representative does not inadvertently 
contradict past positions the client has taken.  National 
counsel can be invaluable in streamlining witness 
preparation. 
 
Utilize and Review History. For consistency’s sake, 
especially with respect to witness preparation, national 

counsel should endeavor to review prior transcripts 
of the witness, or other corporate representatives, 
in similar cases.  For certain discovery requests, 
reviewing how the client has responded to similar 
requests in the past can be useful to determine the 
potential scope of information available.  Of course, 
knowing the history does not always result in complete 
and accurate discovery responses.  It is national 
counsel’s role to look at the past with a critical eye 
to ensure that the client (or counsel) has not become 
complacent in their response to specific discovery 
requests because that has simply been the way it has 
been done in the past.

 
Ultimately, national counsel’s mission of representation, 
which they have chosen to accept, involves many 
responsibilities and many challenges. Avoiding 
inconsistency with discovery and witness testimony is 
one responsibility and challenge that should never be 
minimized. 
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Winning Your Appeal While You Are Still at the Trial 
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Every trial lawyer knows an appeal is a critical part of a 
case.  Regardless of the years spent litigating a case, 
the successes or failures, the money spent, the hours 
invested – it might all be reversed on appeal.  For that 
reason, working through a case mindful of a future appeal 
is important.

While a case is active at the trial court level, there are 
a number of things to keep in mind from an appellate 
perspective.  This article and discussion will not be 
comprehensive, but some key considerations will be 
addressed, primarily with regard to creating the record 
that will be needed on appeal.  A trial lawyer needs to 
ensure the record is sufficient to either demonstrate error 
and prejudice on appeal after a loss, or dispute any error, 
or demonstrate it was harmless, after a win.  

Evidence

One of the most fundamental parts of a case is to ensure 
you are providing, and admitting, admissible evidence 
to support a finding in your client’s favor.  Whether on 
summary judgment or at trial, be sure all material facts 
necessary to sustain a finding in your client’s favor are 
in the record.  For evidence submitted on the papers, 
be sure personal knowledge and a proper foundation 
is established for every fact or exhibit.  At trial, be sure 
your exhibits are actually admitted by the trial court.  This 
may include checking with the court clerk to confirm what 
his or her record shows in terms of what evidence has 
actually been admitted, as the court’s version will become 

the official record of evidence.

You should also be mindful of ensuring the record includes 
or at least addresses demonstrative evidence, including 
any visual aids or presentations that may provide helpful 
context or additional information along with the testimony.  
For example, if an expert presents a PowerPoint deck or 
handwritten charts, you can seek to admit their work into 
evidence if possible, or at least be sure the testimony or 
follow up questions clarify what is being referred to, to 
avoid confusing the appellate court down the road.   

Objections
To preserve your objection for an appeal, you must be 
sure you make the objection below – for example as part 
of your summary judgment papers, in a motion in limine, 
or while objectionable evidence is being offered during 
trial – and get the ruling on the record.  To the extent 
possible, put your objections or responses in writing.  
Getting the reasoning for the ruling is often not required, 
but it can be useful to make clear what the judge did and 
why.  

Being mindful of getting your objections in the record is 
especially important in cases where the judge prefers to 
engage in lengthy discussions off the record, in chambers, 
or at side bars.  The trial lawyer needs to be sure that 
the party’s objection and position are summarized on the 
record at the next opportunity.

Another pitfall can arise if a judge defers ruling on a 
motion in limine, or if a motion in limine is denied without 
prejudice, for example where the judge says he or she 
will consider objections one at a time during trial.  In these 
instances, you must state your objection again when the 
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evidence is offered at trial.

Given the consequences of failing to object, many lawyers 
err on the side of making too many objections.  Although 
the thinking behind this approach is not irrational, 
making too many objections can also have negative 
consequences.  For example, if you bombard a judge with 
too many boilerplate objections on summary judgment 
papers, you can hurt your credibility and diminish the 
chance that the judge will focus on the best objections to 
the key evidence.  At trial, too many objections can come 
across as obstructionist or careless, and can impact your 
effectiveness.  For these reasons, you need to use your 
knowledge of the case and good judgment to be sure you 
make and preserve the right objections.

Jury instructions 

An erroneous jury instruction is a strong issue on appeal 
because instructions are reviewed de novo.  However, 
claimed errors are often waived if a party consents to, 
or even appears to consent to, an erroneous instruction.  
Preserving objections to final jury instructions or 
verdict forms can be difficult in courts where the trial 
judge conducts a lengthy jury instruction conference in 
chambers and many proposed drafts are exchanged.

To best preserve your arguments regarding jury 
instructions and the verdict form, you want to be sure to 
lodge your proposed instructions and verdict form with 
the court, so that it is clear on appeal which instructions 
your side proposed.  You will want to carefully track your 
objections to the other side’s instructions and put these 
in writing if possible, or if necessary summarize those 
objections on the record the next time the court reporter 
is present.  If an appellate court cannot tell which side 
requested an instruction, you risk facing a presumption 
that your side requested or accepted the instruction, and 
therefore waived any error.

Orders and Statements of Decision

The order or judgment being appealed from is often the 
first thing the appellate court will review.  For this reason, 
to the extent possible with your trial judge, you will want 
to help position that order or judgment as favorably as 
possible for your client’s position on appeal.  

For example, if you prevail on summary judgment, you 
will likely want a robust order that addresses the facts, 
findings, and conclusions, and resolves all material 
evidentiary objections.  Although not all judges will accept 
or use your work, you can try to have a hand in crafting 
the ultimate order by submitting a proposed order with 
your reply brief, drafting a more formal order consistent 

with a tentative ruling in your favor to bring to the hearing, 
or at the hearing, offer to draft the order in light of the 
judge’s discussion on the record.

If you prevail after a bench trial, you should request a 
statement of decision.  If you believe there are missing 
facts, unaddressed arguments, ambiguities, or omissions, 
you should raise that with the trial court and give the trial 
court the opportunity to fix it.

Transcripts

The transcripts are the means by which the appellate 
court will review the evidence and objections discussed 
above.  A clerk’s transcript, appellant’s appendix, or other 
similar compilation, will contain the pleadings, briefs, and 
other documents from the case; the reporter’s transcript 
will contain the written transcription of hearings and trial.  
Keep these two critical compilations of “the record” in 
mind as you proceed in your case.

For the clerk’s transcript, be sure you actually file or 
formally lodge any briefs, proposed jury instructions, 
or other papers or substantive responses you provide 
the trial court judge.  If a trial judge asks for or allows 
responses or substantive discussions over email, for 
example, that may not be included as part of the formal 
record, so be sure to follow up by filing or lodging the 
necessary papers.

For the reporter’s transcript, be sure you arrange for 
a court reporter to be present in state courts where a 
reporter is not provided.  At all times, be sure you speak 
slowly and clearly so that an accurate transcript can be 
prepared (this is especially important where the transcript 
may be created later from a tape recording).  And pay 
attention to when the reporter is transcribing or not.  For 
example, reporters often stop transcribing when a video 
is played during trial.  It is helpful to prepare and lodge a 
transcript of the portions of video that were played to be 
sure an appellate court has easy access to see what that 
video contained.

Prejudice

Litigants are entitled to a fair trial, not a perfect trial.  On 
appeal, it is therefore not enough to demonstrate error; 
a successful appellant must also demonstrate prejudice.  
This means proving, for example, that an error resulted 
in a miscarriage of justice or that a different result would 
have been probable without the error.  Therefore, if you 
believe an error has occurred, in addition to noting your 
objection, give the trial court a chance to fix it, ask for 
a remedy, make an offer of proof, and articulate the 
prejudice.  This may include moving to strike testimony 
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or asking that the jury be admonished, or if evidence is 
excluded, make an offer of proof so the appellate court 
can consider the possible impact.

When to appeal?

Although most trial lawyers think about the appeal from 
the final judgment (and the “one final judgment” rule), 
appeals can actually come up throughout the life of a 
case.  Appealability is generally controlled by statute.  In 
many cases, if you fail to take an interlocutory appeal 
from an order that is immediately appealable, you waive 
your right to challenge the issue.  Even if an adverse order 
is not immediately appealable, you also may petition the 
court for interlocutory review through a writ.  Writs are 
rarely granted, but worth consideration for a significant 

and adverse order.

The art and science of post-trial motions and proceeding 
with an appeal or a writ once you find yourself before the 
appellate court are beyond the scope of this article, and 
worthy of their own discussion.

Finally, although all of these details are critically important, 
it is worth noting the single most important thing you can 
do at the trial court to improve your chances on appeal: 
WIN.  Reversals in civil appeals are uncommon; in 
California well over two-thirds of civil cases are affirmed 
on appeal.  With that in mind, a good trial lawyer will 
balance the long view of a case on appeal with his or 
her effectiveness, credibility, and rapport with the judge 
and jury.
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We all see in the headlines each day the steady increase 
in the number and magnitude of disasters and crises that 
impact companies. Often companies are unprepared 
and do not have a thorough disaster/crisis plan in place. 
They believe it will never happen to them. But, what if 
it does? Benjamin Franklin said it best: “By failing to 
prepare, you are preparing to fail.” If your company lacks 
a contingency plan that provides continuity or quick 
recovery in a catastrophic event or crisis, then you, too, 
are setting your business and potentially your clients up 
for failure. Before a one strikes, corporate counsel and 
business owners should think about how a disaster/crisis 
would impact employees, customers, suppliers, their 
company’s value, and potentially generate litigation. 

From weather, fire, utilities outage, human actor, or a 
security breach, a crisis can strike any company anytime, 
anywhere. Not having business continuity and disaster/
crisis response plan can lead to substantial risks. 
Depending upon the type of business and particular 
industry an Emergency Action Plan (EAP) may be 
required by Occupational Safety and Health Act (“OSHA”). 
Regulations impacting banks and financial institutions 
and health care providers either require or strongly 
suggest that disaster recovery plans be implemented. 

An entity’s reputation can also take a hit. Clients may 
accept that an incident happened, but they expect your 
business to quickly respond. The way an entity responds 
to a crisis can have a substantial impact on its reputation 

for years to come. Financial losses may also result from 
the lack of a disaster or business continuity plan; the 
longer the downtime, the higher the losses.

Depending on the severity of the incident, your company 
may also have legal liability that could end up costing 
even more. Your actions or inactions during an emergency 
can lead to liability through multiple theories finding legal 
responsibility. Depending upon the jurisdiction, civil 
liability grounded in tort is the most likely theory in which 
liability issues arise in an emergency response. Give the 
litigious nature of our society, a company should expect 
lawsuits and claims in the aftermath of a disaster/crisis 
based on theories of intentional torts, negligence, breach 
of privacy or confidentiality, premises liability, or medical 
malpractice.

Notably, tort exposure in disaster and crisis situations 
is constantly changing. For example, historically, courts 
have considered the threat created by a mass shooter to 
be unexpected and remote such that no company should 
have foreseen the risk and danger.1 Tragically, as mass 
shooting incidents become more common, it is possible 
the foreseeability analysis typically applied by the courts 
will shift. This shift may have already occurred in Axelrod 
v. Cinemark Holdings, Inc.2—a case that involved the 
shootings at a movie theater in Aurora, Colorado in July 
2012. In Axelrod, the theater’s summary judgment was 
denied on a finding that the plaintiffs had offered enough 
evidence to create a genuine dispute of fact as to whether 
the theater knew or should have known of possible 
security risks. A particular enlightening quote from the 

1  See e.g., Lopez v. McDonald’s Corp., 193 Cal.App.3d 495 (CA 1987); Sigmund v. Star-
wood Urban Inv., 475 F. Supp. 2d 36 (D.D.C. 2007); A.H. v. Rocking ham Pub. Co., Inc., 495 
S.E.2d 482 (Va. 1998); McKown v. Simon Prop., Grp. Inc., 344 P.3d 661 (Wash. 2015). 

2  65 F.Supp.3d 1093 (D. Col. 2014).
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Axlerod case suggests that the historical foreseeability 
bar for these kinds of incidents, which would carry with 
it possible tort liability, is quickly changing: “what was ‘so 
unlikely to occur within the setting of modern life’ as to be 
unforeseeable in 1984 was not necessarily so unlikely 
by 2012.” 

Advanced planning is the key to survival and overcoming 
adversity and avoiding legal liability. Here are six critical 
steps to disaster/crisis management that every company 
should have in place regardless of its size.

Forecast 

The first step in any disaster/crises plan should be 
to predict or forecast the kinds of events that could 
negatively impact your organization. It is essential to 
create a set of scenarios that serve to guide planning. 
This does not have to be an exhaustive list of everything 
that could happen, but it should represent a broad range 
of potential emergency situations that the organization 
could plausibly face. For each scenario or threat you 
identify, also focus on the potential impact, including: 
probability the hazard will occur, magnitude/severity of 
the event, warning time associated with the risk, typical 
duration of the hazard, and recovery time objectives. 

If you can list out your top 5-10 most likely disaster/crisis 
scenarios, this will go a long way in helping you identifying 
the aspects of the plan you will need to develop. Some 
of the issues and hazards to consider when developing 
your company’s plan are:

Geological hazards
• Earthquake
• Tsunami
• Volcano
• Landslide, mudslide, subsidence

Meteorological Hazards
• Flood, flash flood, tidal surge
• Water control structure/dam/levee failure
• Drought
• Snow, ice, hail, sleet, arctic freeze
• Windstorm, tropical cyclone, hurricane, tornado, dust 

storm
• Extreme temperatures (heat, cold)
• Lightning strikes (wildland fire following)

Biological hazards
• Foodborne illnesses
• Pandemic/Infectious/communicable disease (Avian 

flu, H1N1, etc.)

Human-caused events

• Product recall
• Management error or omissions
• Hazardous material spill or release
• Nuclear power plant incident (if located in proximity 

to a nuclear power plant)
• Explosion/Fire
• Transportation accident
• Building/structure collapse
• Entrapment and or rescue (machinery, confined 

space, high angle, water)
• Transportation Incidents (motor vehicle, railroad, 

watercraft, aircraft, pipeline)
• Lost person, child abduction, kidnap, extortion, 

hostage incident, workplace violence
• Demonstrations, civil disturbance
• Bomb threat, suspicious package
• Active shooter
• Terrorism

Technology caused events
• Utility interruption or failure (telecommunications, 

electrical power, water, gas, steam, HVAC, pollution 
control system, sewerage system, other critical 
infrastructure)

• Cyber security (data corruption/theft, loss of 
electronic data interchange or ecommerce, loss of 
domain name server, spyware/malware, vulnerability 
exploitation/botnets/hacking, denial of service)

Use the internet, social media, focus groups, and, if 
needed, professionals to conduct a business impact 
analysis to find potential issues that may concern your 
company. This anticipatory approach should be a regular 
practice, as should identifying potential scenarios that do 
not yet exist but could arise because of aspects of your 
industry. 

Prevent 

Sometimes, the best defense is a good offense. Every 
good plan is supported by preventative measures to 
ensure, as best one can, the scenarios forecasted do not 
become crises. Identify early warning signs of when an 
event is maturing or developing into a crisis, develop and 
implement mitigation strategies tailored to the scenarios 
you have forecasted or eliminate those scenarios when 
possible. Get rid of all the low-hanging fruit so your plan 
can focus on the real disasters and crises. 

Position 

Not everything is a disaster or crisis nor does it have 
the potential to escalate to one. Sometimes activating 
a full-scale crisis response can create an issue out of a 
scenario that could have been handled discreetly. While 

-- 174 --



EFFECTIVE ELEMENTS OF YOUR DISASTER/CRISIS RESPONSE PLAN

your plan should cover all types of issues and scenarios, 
your disaster/crisis plan should only be triggered when a 
scenario escalates to disaster/crisis level. The first part of 
any adequate plan is to define criteria or benchmarks that 
provide your team with the information they need to make 
a determination of when something is or is not a crisis in 
the heat of the moment. 

Sadly, an enormous amount of gray area exists in 
establishing the tipping point, but some elements you 
may want to consider are: define what a crisis means 
whether in the broader sense of the term or by narrowing 
in and defining certain specific crisis scenarios; internal 
escalation protocol(s); specific impacts your team should 
consider when determining the level of an incident; 
geographic impacts; and whether the issue is attracting 
traditional media or social media attention. There have to 
be clear triggers to move the organization from “normal” 
to “crisis mode” as well as to activate specific responses. 
Set up a multi-tiered scale, from most to least severe, 
including trigger points and appropriate actions so that 
you may properly and swiftly evaluate an incident and 
act appropriately.

Plan 

When the best forecasting and prevention fails, the 
company must have a plan for dealing with a disaster 
or crisis. Your action plans are basically a disaster/crisis 
management check list for your team. They ensure that 
no important task gets forgotten or overlooked when 
things get hectic. When creating your action plans, you 
will want to identify the tasks and action items that each 
department would need to undertake and accomplish 
immediately and within the first 24-48 hours of a disaster/
crisis occurring. Your action plans can be departmental 
and should be prioritized in the order you want them 
completed. Expressly designate an allotted timeframe 
for completion, try to be as realistic as possible with an 
understanding of the urgency and hectic nature of the 
event. 

Every plan begins with clear objectives. The objectives 
during any crisis are to protect any individual (employee 
or public) who may be endangered by the crisis, keep 
the key audiences informed, and ensure the company 
survives. This written plan should include specific actions 
that will be taken in the event of a crisis. Some of the 
required elements of a disaster/crisis plan area: 

• Includes preparedness and response plans for 
all relevant emergencies and threats (natural, 
mechanical, biological, and human);

• Addresses the needs of staff, visitors, structures, and 
collections;

• Specifies how to protect, evacuate, and recover 
collections in the event of a disaster;

• Includes evacuation routes and assembly areas for 
people;

• Assigns individual responsibilities for implementation 
during emergencies;

• Data and information technologies (IT);
• Lists contact information for relevant emergency and 

recovery services;
• Includes all needed floorplans, maps, drawings, etc.; 

and 
• Bears date of last revision.

As you develop your crisis management plan, seek 
advice from the experts that include your leadership 
team, employees, customers, communications experts, 
investment bankers, exit planners, lawyers and financial 
managers. Each of these individuals can provide you 
valuable insight that could be critical should a crisis strike 
your company. 

Identify chain of command and “owners” of specific tasks.

Crisis demands a fast centralized response and this, in turn, 
requires a very clear line of command and accountability. 
A decentralized response is almost always an incoherent 
response by the organization. The response team should 
be clearly defined, including backups who would take 
over if the others were unavailable. You must designate 
a clear “owner” for each task, preferably someone who 
is a subject matter expert or holds the most institutional 
knowledge about that task. Someone needs to own each 
action plan (for example your department heads may 
own their respective departmental action plans), as well 
as each task. Also, create and provide a centralized place 
for team members to keep notes and document progress 
for each action item.

If practical and possible, identify the spokesperson that 
will be the face of the company during the disaster/crisis. 
If this needs to be a hired public relations professional, so 
be it. These kinds of situations often require experience 
in handling the press or local and state officials that 
the majority of day-to-day employees and officers lack, 
through no fault of their own. Depending upon the severity 
or complexity of the situation, there is nothing wrong with 
getting outside assistance to handle public relations.      

Anything you can do beforehand to decrease the risk 
of scrambling for information while a disaster/crisis is 
underway will save a lot of headaches during an already 
stressful time. Make sure contact information of all team 
members is up-to-date and readily available. Prepare 
easy to understand checklists of steps of the plan that 
can be referred to and used by the team. 
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Communicate with employees, customers, and suppliers.

Who are the people or groups—including the public 
and the media—related to your company who will 
need information about a disaster/crisis, and who 
should information be disseminated to first? When is it 
appropriate to call in an issue to the C-suite? At what point 
do you communicate a situation to internal employees 
and how? These questions should all be answered as 
part of your plan.

Let employees know where to go in case of disaster 
or emergency; have a clearly defined backup worksite. 
Maintaining an informed workforce helps ensure that 
business continues to flow as smoothly as possible. 
It also minimizes the internal rumor mill that may lead 
to employees posting false reports on social media. 
Easily activated channels for reaching people on site 
and outside should be utilized. For example, use of 
text messaging, emergency telephone calls, internal 
speakers, and TV monitors to make announcements. A 
shooter on site, for example, triggers facility lockdown 
and police response but also rapid announcement that 
everyone should stay where they are, lock doors, hide, 
etc. To the extent possible there should be redundancy 
in these channels including backups that are not linked 
to the telephone system or the Web and the messages 
should be composed in advance. 

The last thing you want is for your customers and 
suppliers to learn about your disaster/crisis through 
the media. Information on any crisis pertaining to your 
organization should come from you first. Part of the crisis 
communications plan must include the customers and 
suppliers to notify and how they will be regularly updated 
during the event. Remember that once the situation 
returns to normal, you will want to immediately let those 
same customers and suppliers know you have return to 
operation. Lastly, make sure your service agreements 
include clauses that cover disasters/emergencies and 
define level of service in the event of a disaster.

Pre-approved crisis communication strategy and 
messaging.

When a disaster/crisis strikes, respond immediately. 
Have the spokesperson prepared and ready to go. 
The first few hours are most important in establishing 
credibility and building public trust and believability. Do 
not stonewall. Be responsive to the media and inform 
the people who need to be kept informed, especially 
employees, shareholders, vendors and customers. 
Forget the safety blanket of “No comment.” One way 
or the other, the media will get information, but it may 
be inaccurate and the sources unreliable. In a crisis, 

perception is stronger than reality and emotion stronger 
than fact. As Michael J. Fox’s character correctly noted 
in The American President: “[I]n the absence of genuine 
leadership, they’ll listen to anyone who steps up to the 
microphone. They want leadership. They’re so thirsty 
for it they’ll crawl through the desert toward a mirage, 
and when they discover there’s no water, they’ll drink the 
sand.” Nothing generates more negative media coverage 
than a lack of honesty and transparency. Therefore, 
being as open and transparent as possible can help stop 
rumors and defuse the situation. This transparency must 
be projected through all communications channels: news 
interviews, social media, internal announcements, etc. 
When those responsible do not communicate, the crisis 
still gets played out in the media and possibly even later 
in court.

Another secret to successful crisis management is 
pre-set responses. Timely, consistent and effective 
communications are critical but quick approvals of 
communications can be a difficult task. One of your 
goals should be to pre-define your communications 
strategy, and to draft your communications and have 
them pre-approved by all the right members of your team 
– to the most extent possible. The list of pre-approved 
communications should include: common talking points/
message points, general communications to employees, 
communications to clients and suppliers, frequently 
asked questions (FAQ), preliminary media responses, 
and responses to local, state, and federal agencies and 
regulatory bodies. 

Leaders should be able to pull combinations of pre-
set response “components” off the shelf. Pre-drafting 
the elements of a crisis response plan provides the 
organization with speed and uniformity but also flexibility 
to deal with unexpected scenarios or combinations 
of scenarios. This is important because real crises 
rarely directly match planning scenarios. If response 
options are not flexible, novel events or combinations 
of events can result in ineffective responses. Response 
components might include: facility lockdown, police or 
fire response, evacuation, isolation (preventing people 
from entering facilities), medical containment (response 
to significant epidemic), grief management, as well 
as external communication to media. Matching these 
components to scenarios enables a response that 
immediately triggers and accomplishes aspects of the 
plan. For example, a “shooter on site” event triggers an 
immediate facility lockdown plus a police response plus 
preset communication protocols to convene the crisis-
response team and warn staff.

While this can often be counterintuitive, it is better to 
over-communicate than to allow rumors to fill the void. 
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Issue summary statements, updated action plans and 
new developments as early and as often as possible. 
With today’s social media and cable news outlets, we live 
in a time of the 24/7 news cycle. Your crisis plan and 
communications are expected to and must do the same.  
Be sure to establish a social media team to monitor, post, 
and react to social media activity throughout the crisis.

Elements to incorporate into the IT portion of the plan.

Every good, modern-day disaster/crisis plan must 
include a focus on information technologies and the data 
your company needs up and running during and after a 
disaster/crisis. Start by taking inventory of what you have, 
where it is located, how it is set up, and how vital it is to 
your operations. A listing and location of any IT resources 
to be tapped is necessary. Agreements should also be 
negotiated with external agencies to provide specific 
resources in time of crisis. 

As you create your plan, you will need to explore exactly 
what your business requires in order to run. You need 
to understand exactly what your organization needs 
operationally, financially, with regard to supplies, and with 
communications. You need to know (1) what you need 
to restore or initiate to have data services, (2) how long 
it will take, and (3) who performs each task. Whether 
you are a large business that needs to fulfill shipments 
and communicate with customers or a small business 
to business organization with multiple employees, you 
should document what your needs are and rank them in 
order of importance so that you can make the plans for 
backup, business continuity, and have a full understanding 
of the needs and logistics surrounding those plans.

Make sure that your data backup is running and include 
running an additional full local backup on all servers and 
data in your disaster preparation plan. Run them as far in 
advance as possible and make sure that they are backed 
up to a location that will not be impacted by the disaster. 
If possible, it is also prudent to place that backup on an 
external hard drive that you can take with you offsite or 
one that is stored offsite.

Miscellaneous details and objectives. 

Other critical aspects of your company plan that should 
be covered or considered are:

• Plan for your equipment – For geological or weather-
related disasters, it is important to plan how to best 
protect your equipment. For example, in flooding or 
hurricanes, you will need to get all equipment off 
the floor, moved into a room with no windows and 
wrapped securely in plastic so ensure that no water 

can get to the equipment. 
• Detailed asset inventory – In your plan, you should 

have a detailed inventory of workstations, their 
components, servers, printers, scanners, phones, 
tablets and other technologies that you and your 
employees use on a daily basis. This will give you 
a quick reference for insurance claims after a major 
disaster by providing your adjuster with a simple list 
(with photos) of any inventory you have.

• Command Post – This should be a location that 
can be rapidly converted to be used by the crisis 
response team. Requirements include the ability to 
rapidly connect many lines of communication, to have 
access to external media (TV coverage), to provide 
access to crisis management plans, etc. In addition, 
there should be a backup command post located off-
site in the event that evacuation is necessary. This 
could be located at a home or other location, so long 
as the necessary IT exists or can be swiftly put in 
place for communication and other resources.

An electronic copy of this plan should be stored on a 
secure and accessible website that would allow team 
member access even when company servers are down. 
It is also a good idea to provide a copy of the plan to 
the local law enforcement and public emergency services 
that would respond to your facility and others with 
responsibility for building management and security. 

Train 

The best plans are worthless if they exist only on paper. 
There needs to be regular, at least biannual, exercises 
conducted by the crisis response team, and regular 
testing of channels, inventorying of resources, etc. These 
tests should be done regularly, but not scheduled in order 
to test speed of response. 

Training personnel so they are familiar with detection, 
duties, processes, communications, and warnings is 
vital. Review plans with staff to ensure they are familiar 
with their role and can carry out assigned responsibilities. 
Make sure training occurs within the entire team any time 
one its critical members or leaders is changes or when 
someone leaves the company. Do new employees know 
about the plan and what it entails? What about remote 
employees? Are they adequately identified, aware and 
informed? As a guide, general training for employees 
must cover: individual roles and responsibilities; threats, 
hazards, and protective actions; notification, warning, 
and communications procedures; means for locating 
family members in an emergency; emergency response 
procedures; evacuation, shelter, and accountability 
procedures; location and use of common emergency 
equipment; and emergency shutdown procedures.
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Conduct evacuation, sheltering, sheltering-in-place, 
and lockdown drills so employees will recognize the 
sound used to warn them and they will know what to do. 
Facilitate real world exercises and simulations to practice 
the plan, familiarize personnel with the plan, and identify 
any gaps or deficiencies in the plan.

Evaluate 

Each crisis provides an opportunity for organizational 
learning to occur and plans to be revised. After each 
and every crisis, review the company’s performance 
and focus on continuous improvement. Thoroughly and 
critically assess how each individual performed and how 
each layer or level of the plan was implemented and 
appropriately tailored to the particular crises. Identify 
where improvements can be made and identify what 
aspects need further training. The guiding questions 
should be: What went well and what went poorly? What 
are the key lessons learned? What changes do we need 
to make to our organization, procedures, and support 
resources? Whether your plan was a success can be 
judged through a number of considerations: (1) protection 
of your employees, customers, and the public; (2) 
protection of your reputation and brands; (3) protection 
of your market share and profitability; (4) reduction of 
financial loss and litigation exposure; (5) continuation of 
a commercially viable business; and (6) compliance with 

all the relevant government and legal requirements.

Do not miss the opportunity to learn from others’ successes 
and failures. Take notice of how other businesses respond 
to crises or disasters. When the response is a positive 
example, reach out to the principals of that business 
and exchange information and ideas. Learn what they 
did right (or wrong). Determine if anything learned in 
their experience can be implemented or added to your 
company’s plan. Perhaps they learned along the way that 
parts of their plan were useless given the realities they 
were facing. If your plan has similar features, reassess 
and rethink about changes you may make based on their 
experience.   

There will be little-to-no time for planning and strategizing 
as a disaster/crisis unfolds. An unplanned disaster/
crisis throws a company into panic and survival mode. 
A disaster/crisis that is not managed well can wipe out 
decades of hard work and company value in a matter of 
hours. A well-managed disaster/crisis confirms that your 
company has the processes and procedures in place to 
address almost any issue that may develop. The absolute 
first step towards managing the unexpected situation is 
to have an organized, well-thought out disaster/crisis 
plan in place long before your company is faced with 
adversity.
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Effective in-house counsel management of outside 
counsel starts and ends with collaboration—a 
teamwork approach to defending and resolving 
lawsuits.  Like all relationships, the in-house and 
outside counsel one thrives on communication.  In-
house counsel must communicate expectations to 
their outside counterparts, their corporate reporting 
responsibilities, and the company’s approach to and 
tolerance levels for litigation.  They should demand 
that their outside attorneys provide the information 
they want and need, but understand that outside 
factors often influence the legal advice they receive, 
and these factors, unfortunately, are sometimes 
immutable.  The relationship has, as one of its 
goals, cost efficient and reliable legal service, and 
the goal can be achieved if the in-house attorney 
sets the company’s agenda for the litigation at the 
outset when assigning the claim.  

This article shares the experience of the author who 
has litigated and managed a nationwide portfolio of 
lawsuits as an outside counsel and outside general 
counsel. 

“Mia San Mia1”   

Relationships are built on understanding.  Outside 

1  Mia San Mia is a Bavarian phrase that loosely translates to “We Are Who We Are.”

counsel must know the client, its culture, and the 
business unit involved in the lawsuit.  In-house 
counsel must direct, shape, and manage outside 
counsel. The inside lawyer must instruct the outside 
lawyer on who the client is beyond its name, the 
products it sells and the services it offers.  To 
effectively represent the client, the outside counsel 
must understand the client and its business units at 
their most base level—the people.  Outside lawyers 
represent multiple clients, and some even in the 
same industry, but each is different. Moreover, 
different business units within a company can have 
different cultures and approaches to litigation.  An 
outside attorney must almost become an employee 
in understanding and identifying with the client in 
order to most effectively advocate for it in court. 

1.  The Client:  Outside attorneys rarely spend 
enough—or no—time learning who the client is 
beyond what they must understand to defend the 
lawsuit.  More is required because no two clients 
are the same.  Product manufacturers, for example, 
are “product proud,” and their pride extends from 
the factory floor, to the engineering unit, to the office 
of the general counsel.  The in-house attorney must 
share this “corporate pride” with the trial lawyer 
so the lawyer can relate to company witnesses 
during investigations and deposition preparation, 
and ultimately share this feeling and convey the 
company’s position to opposing counsel, the court 
and the jury.  The outside lawyer cannot fully obtain 
the client’s ethos from its website, its mission 
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statement, or its code of ethics and conducts.  
While these documents shed light on who company 
is and what it stands for, only the employees can 
communicate to the trial attorney what it means 
to work for the company. The in-house lawyer can 
start the dialogue, but should consider introducing 
the outside legal team to employees who represent 
what it means to work for the company.   

2.  The Client’s Culture:  Every company, small and 
large, has a unique culture.  Some small companies 
operate as “Mom and Pops”, as do some larger 
companies; yet some other small companies are 
quiet structured. While larger companies tend to 
be more organized, with updated policies and 
procedures, some business units can be less 
organized, more prone to lawsuits and have 
“skeletons” in the closet that require extra attention.  
In closely-held companies, where Board members 
actively manage and oversee litigation decisions, 
the outside attorney must know the players, who 
the player is, and what issues most plague the 
majority shareholders about the company’s litigation 
portfolio. For example, is the majority shareholder 
concerned about the impact of legacy litigation 
on the future market value of the company for the 
shareholder’s heirs? While the outside attorney 
strives to provide legal counsel divorced from these 
potentially complicating influences, the attorney 
must appreciate them. Insight into such corporate 
subtleties can only come from the in-house 
counterpart.

The corporate approach to risk is arguably the most 
important aspect of the culture the in-house attorney 
must share with the trial lawyer. No two companies 
approach litigation the same. Tied to corporate 
pride, risk aversion is critical information for the 
outside attorney. It guides not only how the attorney 
approaches the litigation, deals with adversaries, 
mediators and judges, but is the undercurrent for 
corporate communications. The outside lawyer 
wants to know how the client’s decision makers will 
approach the lawsuit and litigation is general. Outside 
lawyers are sensitive to how their recommendations 
are received. If the client desires early case 
resolution, or is generally litigation averse, the in-
house must share this apprehension to allow the 
outside lawyer to consider the apprehension when 
providing legal advice.  

Further, clients often litigate aggressively to send 
a message to plaintiff’s counsel and the plaintiffs’ 
bar. Because the message to the plaintiff is 
communicated at the outset, and sometimes before 
the complaint is answered, in-house and outside 
counsel design the response, with in-house counsel 
outlining the client’s general approach, before the 
complaint is answered. “Sending a message” through 
litigation is most apparent in discovery—answering 
written discovery, corporate witness depositions, 
and discovery disputes—and ultimately influences 
the client’s trial decision. The collaboration takes 
on added importance when the client defends a 
portfolio of similar or related litigation. If business 
unit leaders are driving the message, the outside 
legal team should meet them to appreciate how the 
company will fight the lawsuit.   

3.  The Client’s Product or Service:  Before serving 
as the outside general counsel for a national 
construction company, I served as its outside 
counsel in New Jersey, handling construction defect, 
breach of contract, product liability, and consumer 
fraud disputes for over 15 years. Defending these 
matters involved working with operations personnel 
as much as the legal department. Over time, as a 
young associate, I learned how it constructed the 
home improvement it sold, to the point where I could 
have served on one of its crews. When I assumed 
the outside general counsel role, it surprised me 
that none of the outside attorneys took the time 
to understand the client’s business, construction 
practices and methods, and sales strategies, unless 
prompted. Legal department personnel should 
connect outside attorneys to operations personnel 
so outside lawyers can “talk the talk and walk the 
walk;” outside lawyers should also undertake 
their own study. If they do not, or if their course of 
study is not rigorous to the company’s standards, 
the in-house attorney should not be shy about 
addressing the learning curve—and, if it cannot be 
corrected, finding new counsel. Educating outside 
counsel applies no matter if the client manufactures 
automobiles or medical devices, operates a trucking 
company, designs and sells computer software, or 
runs a restaurant in Manhattan. 
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“So tell me what you want, what you really really 
want….”2

Outside law firms serve in-house legal departments.  
Like all service providers, the counsel provided is 
only good if the lawyers know and understand 
what the in-house lawyers need, want and expect.  
Sometimes general counsel wants an answer to a 
specific question. To get that answer, the in-house 
attorney must frame the question with specificity, 
so the outside attorneys know which question to 
answer and why. Appreciating the “why” allows 
the outside litigator to grasp the pressure points 
affecting the client’s request, and how the answer 
might fit into the corporation’s global approach to 
litigation. Effort—and money—are wasted on both 
sides of the relationship when the in-house lawyer 
does not explain in concrete detail “the ask,” and the 
outside lawyer does not answer the questions. 

These expectations include deadlines. Too often 
“Wednesday” turns into “Friday” or “early next 
week.” If the inside attorneys sets a deadline goal, 
ensure the outside attorney meets it. If they do not, 
discuss the reasons why to ensure it will not happen 
again. 

However, the outside lawyer is equally responsible 
for avoiding communication breakdowns.  Whether 
receiving a new case or discrete research 
assignment, or managing a portfolio of matters 
in a mass tort litigation, the lawyer must ask the 
inside counterpart: “what do you need?” The 
more effective outside attorneys I worked with as 
outside general counsel asked this question and 
then delivered a response tailored to that request.  
Outside counsel sometimes do not appreciate that 
their deliverable might be turned into a Board report 
or submission to an insurance carrier for coverage.  
In-house attorneys can promote the effectiveness of 
the deliverable by defining, up front, for the outside 
lawyer what written product they need. 

With in-house budgets tight, cost saving measures 
are at the forefront of every assignment. Outside 
counsel can better assist attempts to manage legal 
spend when inside legal department personnel 
communicate the form of the deliverable they need.  
Are brief e-mail summaries sufficient compared to 
full blown reports? Does the client want to pursue 
2  Lyrics from Wannabe, Spice Girls (Virgin – EMI Records, 1996).

limited, strategically-targeted discovery instead of 
traditional, overbroad discovery requests that often 
result in little to any relevant information. What role 
will in-house attorneys play defending the case?  
Billing guidelines do not cover these more subtle 
issues so the in-house attorney should set the 
parameters of the representation from Day One.

“Who are you?”3

The famous lyrics, screamed by Roger Daltry, 
lead singer for The Who, are illustrative for the in-
house and outside attorneys trying to establish a 
solid working relationship between themselves. Not 
only should the outside lawyer ask “Who Are You,” 
the follow up question, as contained in the song—
“Because I really want to know”4 also should be 
asked.  But the in-house attorney needs to break the 
ice—and engage the outside attorney personally—
to promote an effective working relationship. From 
beginning to end, the inside lawyer and outside 
lawyer are in a relationship. They have to know who 
each other is to make it work. 

Until I served as outside general counsel, I did not 
fully appreciate the many roles general counsel 
play. Their job responsibilities extend beyond 
litigation management, and often include budgeting, 
operations, compliance, safety, risk management, 
insurance, licensing, contract review, and Board 
reporting. Of course, the size and business type of 
the company influence the in-house lawyer’s day-
to-day obligations. When the outside legal team—
partners, associates and paralegals—understand 
the hats the in-house counsel wears, and when they 
wear the hats, they can better provide legal advice 
and service to the client.

An important aspect of the in-house and outside 
counsel relationship is understanding the dynamics 
of the in-house attorneys’ relationship with the 
company’s business units and the Board. Though 
certain information cannot be shared with outside 
legal personnel, the more information the outside 
lawyer has access to, especially pressure points 
related to litigation, the more effective the attorney’s 
legal counsel will be. Discovery, settlement, and trial 
decisions cannot be made in a vacuum because 
these corporate background issues play a significant 
3  “Who Are You” off of the album Who Are You, The Who (Polydor Records, 1978).

4  Id.  
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role in shaping decision making.

Conclusion

Building a solid relationship between in-house and 
outside attorneys—becoming partners in defending 
the lawsuit—is key to managing litigation, whether 
the claim involves a defective product, a commercial 
motor carrier crash, or business-to-business 

contract dispute. Trust is the core of the relationship, 
which has to be earned on both sides. Varied factors 
impact the management of the lawsuit—the industry 
involved, the availability of insurance coverage, 
and the potential ramifications of an adverse 
result—requiring in-house and outside counsel to 
collaborate and flexibly approach and evaluate the 
case’s strengths and weaknesses to achieve the 
client’s litigation goals.

-- 184 --



DIANE FLEMING AVERELL
Principal
PORZIO BROMBERG & NEWMAN (Morristown, NJ)

973.889.4150 | dfaverell@pbnlaw.com

Diane Averell is a member of the firm’s Management Committee. Diane strives to serve the best interests of her clients 
by understanding their business, products, and long-term goals. She works to understand the business environment 
behind the case in order to define what will constitute a “win” for her clients. Armed with this insight, Diane is a fearless 
advocate and works tirelessly to defend her clients while respecting their business objectives. 

Diane has handled business-to-business disputes and defended personal injury claims on behalf of publicly traded 
companies, privately held corporations, and family-owned enterprises. Representing manufacturing companies, she 
has also defended failure-to-warn product liability claims related to prescription and over-the-counter drugs, industrial 
chemicals and minerals, petroleum products, automotive parts, trucking equipment, industrial machinery, construction 
equipment, power tools, and tobacco products. Although she handles all aspects of complex litigation, her passion 
is working with toxicologists, epidemiologists, and physicians to defend her clients’ products on the issues of general 
and specific causation. Diane has tackled medical and scientific literature related to a wide range of human cancers  
(bladder, liver, kidney, prostate, breast, ovarian, uterine, lung, leukemia and non-Hodgkin’s lymphoma) as well as 
stroke and cardiac disease. The culmination of her careful research and preparation is the strategic and surgical 
depositions of the plaintiffs and their experts, always with an eye towards summary judgment or eliminating the claims 
remaining for trial.

Practice
• Litigation
• Life Sciences Litigation
• Product Liability
• Toxic and Environmental Tort
• Business Disputes and Counseling

Industries
• Chemical
• Life Sciences
• Manufacturing

Honors and Awards
• Mass Tort Litigation / Class Actions - Defendants (2020)
• Recognized on the New Jersey Super Lawyers List, Personal Injury-Products: Defense, 2016 - 2019.
• Recognized by New Jersey Law Journal in their annual “40 Under 40” list of attorneys, 2011.
• Recognized on the New Jersey Super Lawyers “Rising Stars” List, 2009 -2010, 2013.

Education
• Villanova University School of Law, Villanova, PA, J.D., 2000 - Champion, 1999 National Family Law Appellate 

Moot Court Competition; Best Brief, 2000 National First Amendment Appellate Moot Court Competition
• Villanova University, Villanova, PA, B.A., cum laude, 1997 - Phi Kappa Phi National Honor Society; Phi Sigma 

Alpha National Political Science Honor Society

-- 185 --



-- 186 --



HOW TO LOSE 
AT TRIAL: 

A TUTORIAL
Josh Lanning

Moore & Van Allen (Charlotte, NC)
704.331.3647 | joshualanning@mvalaw.com

How To Lose a Jury: Mistakes of Trust
Josh Lanning

Among the legions of research papers, blogs, columns, 
and testimonials about how to win over juries, one of 
the most critical concepts is also one of the simplest by 
far; juries listen to people they trust.  A trial lawyer can 
give a Shakespearean opening, have every objection 
sustained, devastate key witnesses on cross, and deliver 
an Academy Award-worthy closing argument.  But if the 
jury does not trust her, she will lose; or, if she wins, it will 
be in spite of her performance not because of it (despite 
what we often tell ourselves, the lawyers are only one of 
many influences on a final verdict).  

Given the importance of a lawyer’s credibility in the 
courtroom, it is a little shocking how few trial advocacy 
courses give much attention to the issue.  As a baby trial 
lawyer (many eons ago on the plaintiffs’ side), I was not 
particularly focused on it.  I knew not to lie, and just by 
dint of natural temperament I have never been overly 
antagonistic.  But if I am honest about what was really 
going on in my head back then: I was excited to use all 
my new trial tools; I wanted to rack up wins; and I wanted 
to impress all of my jurors with eloquent rhetoric and an 
astonishing command of law and facts.  What I actually 
did was lose my first three jury trials.  In fairness, given 
the same facts and witnesses, I do not think I would win 
any of them today.  I do, however, think I might be able 
to keep the juries deliberating for more than 9 minutes – 
which is literally the time it took one those three to come 
back and shatter my dreams.   

We win or we learn, however, and my winless record 
made me question whether I was focused on the right 

things.  I was not.  And over the next several trials, I 
began to realize that the trial was not about me at all.  
My job was honestly, clearly, and efficiently to deliver my 
client’s story to the jury – and my vain goal of amazing 
jurors was actually getting in the way.  This all really hit 
home after I trial I thought I would lose, but miraculously 
did not.  It was a wrongful death case.  The decedent 
was a father and his three kids all testified, along with his 
mother.  Plaintiffs’ expert was impressive and Plaintiffs’ 
counsel was coming off a $5 million verdict in another 
county the month prior.  A few days after the verdict came 
back in our favor, I received an e-mail with the subject 
line: “A message from juror # 4.”  It read:

I wanted to write to let you know what a good job I 
felt you did in court for the past couple of weeks. I 
especially appreciated that you were respectful to 
all the witnesses and to opposing counsel.  You 
came over as genuine and nice.  I recognize that 
“niceness” may not be a description that attorneys 
yearn for, but, believe me, it wears well and is very 
refreshing.  In this trial, [opposing counsel] illustrated 
the more adversarial style which I found rude, 
distasteful, and ultimately harmful to their case.   
 
I was impressed that you told the truth in your closing 
argument and did not attempt to correct testimony or 
sway our memories about evidence.  I also noticed 
that you didn’t have to stoop to these tactics because 
you prepared your case so well.  Finally, I appreciated 
the fact that you took no cheap shots, and maintained 
integrity throughout the long and tedious process.

Just to be clear – this is not a humble brag.  Apart from 
saying I was prepared, Juror #4 did not say a thing about 
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my stellar oratory or dazzling legal argument or really 
anything that trial lawyers think of as “talent.”  She said 
I was “nice” and “genuine” and “respectful” and that 
Plaintiffs’ counsel was not.  I re-read this e-mail before 
every trial because, after weeks of immersing myself in 
all the exhaustive details and most important arguments, 
it helps to remind me that all of that work might be for 
nothing if the jury doesn’t believe I am worth trusting.

There are a million ways to lose credibility with the jury, 
but here are a three of the most effective:

Unearned Incredulity 

As a lawyer walks into a courtroom deliver an opening 
statement, her mindset is about as distant as it will 
ever get from the folks sitting in the jury box.  She has 
worked on the matter for many months if not years; she 
has culled all of the key facts to make her case; in some 
cases she may have a well-earned dislike of opposing 
counsel for bad behavior in discovery; and she has a 
client watching her every move expecting a return on 
value for his investment in her.  

Jurors don’t know or care about any of that.  They are 
hearing everything for the first time.  In fact it is their job 
at that stage to have no preconceived notions about 
who is right.  Jurors have no way of knowing that the 
opposing party lied at his deposition, or that opposing 
counsel was sanctioned for withholding key documents 
in discovery.  They just want to know what the case is 
about; and a heavy dose of righteous indignation out 
of the gate does not answer any of their questions.  
Picking early fights with opposing counsel, or voicing 
angry objections during openings statements are rarely 
a good idea.  Once I watched a young lawyer quickly 
lose a jury during openings by, before even laying out 
the basics of the case, saying “I don’t know what kind 
of fools the defendant thinks we are!!!!”  Hit out of the 
gate with a wound up lawyer, jurors will begin to have 
serious reservations about your ability and commitment 
to be objective and honest when delivering facts to them. 
And if you can’t tone it down to explain your case, their 
concerns are probably justified.  

Lack of Humility

The perception that lawyers are arrogant, know-it-alls 
is not uncommon – and plenty of lawyers are less than 
helpful in dispelling the stereotype.   Thus, consciously 
or unconsciously, many jurors will be waiting for signs of 
arrogance and, when they find them, will be more than 
happy to place you in a bucket with other egomaniacs.  
Moreover, they will resent that the law requires them to 
sit and listen to you.  The advice blogs tend to focus on 

the lawyer’s language in making this point (e.g. don’t 
use “legalese”, don’t “we lawyers know”).  But in my 
experience the best barometer of humility is how you 
treat the other people in the courtroom.  Most lawyers 
are respectful to the judge because she is the boss – 
but jurors do not typically identify with the judge, who sits 
up on her throne with a big robe and calls all the shots.  
They identify with the court reporter (who has to simply 
listen to everything and be quiet like they do).  They 
identify with the judge’s clerk.  They may identify with the 
junior associate on your trial team.  If you’re lucky, they’ll 
identify with your client, and watch closely how you treat 
him during the trial.  Jurors are smart enough to know 
that people who are humble and respectful only part of 
the time are not really humble or respectful at all.  

Hiding the Ball

This one should be obvious.  If jurors think you are 
trying to keep information from them, they will not 
trust you.  The vast majority of jurors I’ve experienced 
are conscientious and want to get to the right result.  
They listen, if permitted take notes, and have vigorous 
discussions once the deliberation room doors close.  
They don’t particularly care about technical rules of 
evidence, and their trust is lost if they believe you are 
working to prevent them from having the facts to do their 
job.  Even the perception that you do not trust them with 
all of the facts can be game changing.  Everyone knows 
about “picking your objections” so the jury doesn’t think 
you are afraid of the facts.  But the issue can arise in 
surprising ways.  In one devastating example (fortunately 
from a mock jury exercise prior to trial) my trial partner 
was going through a PowerPoint presentation and began 
to run out of time.  Realizing this, he flashed through a 
couple of slides that were not critical, and wrapped up his 
presentation.  Frankly, I did not think anything of it.  Some 
of our “jurors” however, were incensed.  As we watched 
them deliberate, we heard comments like: “Did you see 
him quickly put the slide up and take it down?” “Yep.  He 
definitely did not want us to know what it said!” “He’s 
hiding something for sure.”  We were a bit stunned, but in 
retrospect probably should not have been.  Our mistake 
was in failing to include the jury in the process – a simple, 
self-deprecating comment about time-management 
would have gone a long way toward preventing the 
inference of deceit.  

There are of course plenty more, and they are all 
important.  The critical thing about mistakes that hurt a 
lawyer’s credibility with the jury is that they are so hard 
to fix.  Once trust is gone, it is virtually impossible to get 
it back in the short time span of a trial.  Further, while 
other trial mistakes are self-contained (the jury might be 
annoyed that your deposition clips did not have working 
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audio but they’ll likely realize it was an honest mistake), 
a mistake of trust keeps giving, and everything you tell 
the jury afterward will be suspect.  The good news is that 

preventing mistakes of trust is not complicated – simply 
be nice, be genuine, and be respectful. 

-- 189 --



JOSHUA D. LANNING
Member
MOORE & VAN ALLEN (Charlotte, NC)

704.331.3647 | joshualanning@mvalaw.com

Josh Lanning brings considerable trial and litigation experience to his cases with a wide-ranging background in 
complex commercial disputes. Lanning has tried numerous cases to court decision or jury verdict and has successfully 
argued state and federal appeals in areas ranging from constitutional law to securities entitlements. Lanning focuses 
his practice on antitrust and commercial litigation, including matters involving state and federal antitrust laws; 
complex contractual disputes; fraud and other business torts; Civil RICO; unfair commercial practices; securities 
fraud; intellectual property; and fiduciary duties. In addition, Lanning has managed multiple internal investigations for 
clients including Fortune 500 companies and local government bodies.

Lanning has represented plaintiffs and defendants in state and federal courts throughout North Carolina as well 
as in a number of other jurisdictions, having litigated significant disputes on behalf of his clients in Connecticut, 
Massachusetts, New York, New Jersey, Florida, Maine, Georgia, Utah, Nebraska, Texas, and Louisiana. His clients 
are a diverse set of people and businesses ranging from individuals and families to large national banking institutions.

In addition, Lanning has made pro bono matters an important part of his litigation practice. His experience includes 
representing prisoners in need of adequate medical care; advocating for special needs children requesting special 
education services under the federal Individuals with Disabilities Education Act; helping battered spouses obtain 
protective orders; representing families facing eviction; and assisting in obtaining debt relief for low-income families 
who were victims of a nationwide fraud ring.

Practice Areas
• Employment & ERISA Litigation
• Financial Regulatory Advice and Response
• Financial Services Litigation
• International Dispute Resolution
• Litigation
• Mediation and Arbitration Services
• Securities Litigation
• White Collar, Regulatory Defense, and Investigations

Representative Matters
• Defending large financial institution in multiple class actions asserting anti-competitive practices arising from 

alleged manipulation of foreign exchange markets;
• Represented large financial institution in class action arising from an independent investment advisor’s Ponzi 

scheme;
• Defended several prominent construction companies against competitors’ Civil RICO claims alleging public bid-

rigging scheme;
• Represented a family business in action for securities fraud to recoup multi-million dollar investment funds 

obtained by material misrepresentation;

Education
• B.A., University of North Carolina, 1995 (Distinction, Highest Honors)
• J.D., University of North Carolina, 2000; Order of the Coif; North Carolina Law Review, Staff

-- 190 --



CRACKING THE CODE: RISK MITIGATION AND 
LITIGATION CONSIDERATIONS 
FOR THE SMART PRODUCT

Cheryl Bush
Bush Seyferth (Troy, MI)

248.822.7801 | bush@bsplaw.com

Cracking The Code: Risk Mitigation and Litigation 
Concerns for the Smart Product
Patrick G. Seyferth

Americans are increasingly reliant on Internet-equipped 
technology to perform a variety of tasks. Commonplace 
devices such as Amazon Echo, Google Home, and 
Apple HomePod allow the user to control a plethora 
of other devices in the house by voice. This is made 
possible by Apple and other electronics retailers whose 
devices connect not only to the Internet but also to one 
another. Traditional appliances have been overhauled 
and released to the public as digitally connected devices 
– baby monitors, ovens, even washers and dryers. 
Many homes are now integrated even more fully with 
the Internet through the proliferation of remote security 
systems, which typically take the form of cameras 
and microphones throughout the home that can be 
monitored anywhere from phones, tablets, or computers. 
Transportation has seen major leaps in connectivity, as 
well; from personal automobiles to passenger airliners, 
internet-connected technology is being leveraged to 
enhance safety and functionality. Innovations such as 
these provide benefits to the consumer. But they also 
introduce potential problems – such as hacking and 
malfunctions – that companies must manage to mitigate 
risk.

New Technological Horizons

The single biggest product liability story of this year 
has unquestionably been the saga of the Boeing 737 
MAX, claimed to have been rushed through production 
to compete with chief rival Airbus’ 320neo. It is alleged 
that the MAX was intentionally designed within the scope 

of the 737’s original FAA certification to keep costs and 
turnaround time at a minimum. Reportedly, during testing 
Boeing found that under certain circumstances – albeit 
circumstances no passenger pilot would likely enter – 
the MAX was prone to stall where its predecessors were 
not. To avoid a lengthy and expensive re-certification, 
Boeing is alleged to have opted to add the Maneuvering 
Characteristics Augmentation System (MCAS), an 
automated stabilizer. MCAS worked so well in testing 
Boeing opted not to specify the program’s existence to 
either the FAA or prospective MAX pilots. In the fatal 
crashes in Indonesia and Ethiopia, the ghost system 
allegedly activated to prevent a stall that was not 
there. MCAS could be counteracted by a skilled pilot 
familiar with the 737’s systems and aerodynamics more 
generally. The night before the first crash in Indonesia, 
MCAS deployed on the same plane but was eventually 
deactivated by an unnamed person in the cockpit.1 2

One fact often not emphasized is that these crashes 
also occurred in developing nations with a fraction of 
the flying hours required by the United States.3 Smart 
products, as MCAS sadly shows, are only as smart as 
the users trained to handle them. The Boeing 737 was 
initially certified in 1968, fifty-one years ago. The U.S. 
Office of Special Counsel has recently aired allegations 
that the FAA itself was “misleading” in aspects of its 
reporting on pilot training and competency.4 Whatever 
the eventual outcome of the Boeing investigation, and 

1  https://www.nytimes.com/2019/09/18/magazine/boeing-737-max-crashes.html

2  https://www.wsj.com/articles/the-four-second-catastrophe-how-boeing-doomed-the-737-
max-11565966629

3  https://www.usatoday.com/story/news/nation/2019/07/06/boeing-737-max-crash-ground-
ed-problems-flight-training-pilots-faa/1641781001/

4  https://www.msn.com/en-au/money/company-news/faa-chief-invites-boeing-737-max-
feedback-from-divided-world-regulators/ar-AAHJZzp
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its import for the future of connected devices, it is clear 
that manufacturers, users, and regulators are susceptible 
to underestimating the import of today’s boom in smart 
products.

Hackers are targeting similar connected devices faster 
than cybersecurity and legal professionals can keep up 
with. While some instances of hacking have involved 
relatively harmless gadgets such as virtual assistants, 
others have attacked machines with life-or-death 
implications such as automobiles and pacemakers. In 
one troubling instance, researchers were able to infiltrate 
an Amazon Echo with custom spyware and take full 
control of the device, including critical functions such 
as its microphone.5 While this attack was executed by 
so-called “white-hat” hackers – those who race to find 
potential Achilles’ heels before malicious, criminal 
hackers do – and the flaw was quickly patched by 
Amazon, in other instances “black-hat” hackers have 
beat the good guys to the punch. In South Carolina, one 
family found itself at the mercy of an unknown hacker 
who was controlling their baby monitor from afar – despite 
researchers agreeing that the infant’s mother adhered to 
basic cybersecurity best practices.6 Even more unsettling 
is the potential for hackers to literally stop a heartbeat at 
a keystroke. White-hat hackers last year engineered a 
way to place malware onto life-saving devices such as 
insulin pumps and pacemakers, raising a whole host of 
chilling possibilities.7

Another example is that of “connected vehicles” – an 
umbrella term for an array of features, one, some, or all 
of which may be in a particular vehicle – linked to the 
Internet and consequently vulnerable to Internet hacking. 
Starting with the advent of blind spot warnings in 2004, 
automakers have gradually instituted a raft of safety 
and convenience features administered by a computer. 
Automatic braking first found its way into cars as early 
as 2010; many technologies even more common in cars, 
like live traffic feeds on navigation systems such as have 
been around for much of the decade, create further 
openings for hackers. Mirroring the proliferation of virtual 
assistants in the home and in mobile phones, many cars 
now come equipped with not only Bluetooth but Siri, 
Alexa, or the like. Functions previously carried out by a 
physical key in proximity to the car – remote start, the 
panic button, even simple locking and unlocking – can 
often be activated from a mobile phone app.8 Parking-
assist cameras have been in cars a relatively long time; 

5  https://www.tomsguide.com/us/amazon-echo-spy-bug-defcon,news-27788.html

6  https://www.npr.org/sections/thetwo-way/2018/06/05/617196788/s-c-mom-says-baby-
monitor-was-hacked-experts-say-many-devices-are-vulnerable

7  https://www.wired.com/story/pacemaker-hack-malware-black-hat/

8  https://www.theguardian.com/technology/2017/jul/31/tesla-model-3-electric-car-doesnt-
have-key-things-we-learned-speedometer-battery-sleep

but now cameras have migrated from the exterior to the 
interior, enabling drivers to monitor their passengers and 
valets.9 Cameras are also used to track head and eye 
placement and alert those who fail to keep their eyes 
on the road.10 Some automakers are pushing past mere 
connectivity – new technologies like Nissan’s “ProPILOT” 
and Volvo’s “Pilot Assist” are being used to assess road 
conditions and drive the car accordingly.11 12 All these 
innovations, control-based and warning-based alike, are 
being incorporated into vehicles at unprecedented levels. 
Automakers totaling nearly 60% of U.S. market share 
have promised full-fleet connectivity by 2022 or earlier, 
to the point that the number of connected vehicles to be 
shipped in the year 2021 is projected at a staggering 94 
million.13 14

In recent years white-hat hackers have staged a number 
of successful intrusions into connected cars sold by a 
number of different companies. Tesla, for example, has 
encouraged white-hats to hack its vehicles and has to 
date paid out hundreds of thousands of dollars to those 
able to uncover vulnerabilities. The latest hack came 
at a Vancouver hacking conference in March 2019, 
following previous hacks of Tesla cars in 2016 and 
2017.15 Perhaps as a result of these and other high-
profile incidents, a July 2019 survey found that only 36% 
of consumers expressed confidence in the future of self-
driving vehicles. And this problem isn’t even confined to 
connected automobiles, either; in that same month the 
Department of Homeland Security issued a warning 
explaining that connected systems also create a hacking 
vulnerability in small planes. Given physical access to 
the aircraft, a hacker could use a special device to gain 
access and manipulate flight instruments.16 And NYU’s 
Tandon School of Engineering has shown that “a data-
driven attack strategy” has the near-future potential to 
use connected electric vehicle charging stations to bring 
down the entire power grid of Manhattan.17

Cyber-Litigation

Perhaps owing to cybersecurity’s growing presence on 
governmental radar, investigation and/or legal action 
following hacking incidents or even suspicions of such 
9  https://www.pcmag.com/news/326494/chevy-valet-mode-is-a-nanny-cam-for-your-car

10  http://www.motortrend.com/news/gm-super-cruise-2018-cadillac-ct6-with-auto-pilot/

11  https://www.sae.org/news/2018/01/nissans-propilot-assist-is-more-than-lane-keeping

12  https://www.autotrader.com/car-info/volvos-vision-2020-and-pilot-assist-254811

13  https://www.businessinsider.com/internet-of-things-connected-smart-cars-2016-10

14  https://www.forbes.com/sites/alanohnsman/2019/07/31/safety-group-says-a-50-cent-kill-
switch-curbs-security-risk-of-hackable-cars/#677002fc3af1

15  https://electrek.co/2019/03/23/tesla-model-3-hacker-competition-crack/

16  https://www.bloomberg.com/news/articles/2019-07-30/apnewsbreak-us-issues-hacking-
alert-for-small-planes

17  https://www.utilitydive.com/news/simultaneous-hack-of-ev-chargers-could-cause-man-
hattan-blackout-nyu-resear/560974/
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risk to consumers is possible. For example, the FTC 
sued Wyndham Worldwide Corporation over allegations 
three of its franchised hotels neglected to secure the 
personally identifying information and payment data 
of its guests. The court ruled in the FTC’s favor on the 
basis of a “common enterprise theory” which held the 
parent was liable for its subsidiaries’ mistakes. Wyndham 
lost its appeal in the Third Circuit, which found that 
the Federal Trade Commission Act’s ban on “unfair or 
deceptive acts or practices” gave the FTC remit to file 
suit against Wyndham.18 The decision gives the FTC and 
other government agencies precedent to further pursue 
cybersecurity claims.

Management of cyber risk can be summarized via three 
main principles: choice, security, and accountability. The 
first strategy – consumer choice – is mandatory under 
Europe’s General Data Protection Regulation (GDPR), 
a fact states are becoming more aware of. Consider 
Skuro v. BMW of North America, LLC, a class action in 
California in which the plaintiffs alleged that BMW taped 
its customer service helpline without prior disclosure that it 
was doing so.19 Skuro exemplifies the extensive exposure 
businesses create without providing such notice; BMW 
was obliged to pay out $50 to every customer affected or 
to provide them 6 months free service. It is thus paramount 
that customers are given notice of and opportunity to 
consent to privacy policies. Security is another key facet 
of any good risk management strategy. With respect to 
connected vehicles, one study recommended that the 
addition of a simple, 50-cent ‘kill switch’ reduced security 
risks to a significant degree while consumers await more 
airtight and permanent cybersecurity precautions.20 
The final cornerstone is accountability. More and more 
governments are passing legislation aimed in part at 
holding businesses liable for security lapses in hopes of 
spurring security improvements; to date the European 
Union has been the leader on this, but the U.S. is 
gradually following suit.

Relevant Legislation 

Passed in April 2016 and implemented in May 2018, the 
European Union’s GDPR may be the most sweeping 
change to global privacy law in decades. Intended to 
synchronize data protection protocols across the EU, 
the legislation binds not only EU-based businesses but 
any entities that handle data within the Union. The GDPR 
endows individuals with an unprecedented package of 

18  https://harvardlawreview.org/2016/02/ftc-v-wyndham-worldwide-corp/

19  https://classactionlawsuitsinthenews.com/class-action-lawsuit-settlements/bmw-assist-
class-action-settlement-of-bmw-assist-call-monitoring-or-recording-class-action-lawsuit/

20  https://www.forbes.com/sites/alanohnsman/2019/07/31/safety-group-says-a-50-cent-kill-
switch-curbs-security-risk-of-hackable-cars/#677002fc3af1

consent rights; among these are the right to be informed, 
the right of access, the right of rectification, the right to 
erasure, the right to restrict processing, the right to data 
portability, and the right to object. Even more important to 
affected companies is the sheer robustness with which 
the law punishes non-compliant businesses; penalties are 
capped at 4% of global revenues or €20 million, whichever 
is higher.21 What’s more, China has moved to toughen 
up its own privacy laws to an extent that the Center for 
Strategic & International Studies pronounced “more far-
reaching” and with “more onerous requirements” than the 
GDPR, “leading the United States to be more isolated 
with U.S. companies in reactive mode.”22 The increased 
rigor of these privacy rules will likely slow automakers’ 
plans to monetize data, especially in the affected regions 
and with regard to the sale of analytics and information 
to third parties.

Washington D.C. has demonstrated a growing awareness 
of the cybersecurity menace – if not a sufficiently urgent 
one – and has kicked out a corresponding rise in bills 
drafted to combat it. Congress’s first major passage of 
computer-related legislation occurred as early as 1986, 
when the Computer Fraud and Abuse Act first declared 
hacking to be a crime and provided hacking victims 
the ability to pursue a civil action against the hacker.23 
Interpreting connected vehicles as computers within the 
scope of the CFAA, it is thus a felony to hack a vehicle 
without permission. More recently, the Cybersecurity 
Information Sharing Act, passed in 2015, charges certain 
Cabinet departments with disclosing cybersecurity threat 
information to private and public entities under threat, and 
provides that “private entities may monitor and operate 
defensive measures on: (1) their own information systems; 
and (2) with written consent, the information systems of 
other private or government entities.”24 The Department 
of Homeland Security followed up the passage of CISA 
with a February 2016 memo detailing for businesses and 
other “non-federal entities” how they could benefit from 
the law’s provisions.25 Further cybersecurity legislation 
has been mired in committee. Among these is the Internet 
of Things Cybersecurity Improvement Act, which would 
prohibit hardcoded login credentials and require vendors 
to “ensure that their devices are patchable and are free 
from already known vulnerabilities when sold.”26 Another 
piece of proposed legislation in the current Congress, 
the SPY Car Act, aims to address the vulnerabilities of 

21  https://gdpr.eu/what-is-gdpr/

22  https://www.csis.org/analysis/new-china-data-privacy-standard-looks-more-far-reaching-
gdpr

23  18 U.S.C. § 1030(a)(2)(C)

24  S. 754; 114th Congress

25  https://www.us-cert.gov/sites/default/files/ais_files/Non-Federal_Entity_Sharing_Guid-
ance_%28Sec%20105%28a%29%29.pdf

26  H.R. 1668, S. 734; 116th Congress
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connected vehicles specifically by directing the FTC and 
NHTSA to establish federal standards for driver privacy 
and cybersecurity. Under this legislation, any OEM found 
to have been hacked due to a lack of built-in security 
controls would face a fine of $5000 per car. Additionally, 
connected vehicles would be equipped with a “cyber 
dashboard”, designed to provide consumers with an 
easily digestible overview of the OEM-installed security 
features.27 

Certain states have been more successful than the federal 
government in terms of passing cybersecurity legislation. 
2018’s California Consumer Privacy Act, “America’s 
GDPR” and the first such law in the nation, endows 
consumers with many of the same rights as the European 
original but stops short of a right to correction and defines 
most rights somewhat more narrowly. However, the CCPA 
does expand on some facets of the GDPR, most notably 
in not capping penalties for violators at all.28 Nevada’s 
even newer privacy law, SB 220, offers a relatively tamer 
counterpoint to neighboring California’s CCPA. Unlike 
that law, and Europe’s GDPR, Nevada does not give its 
consumers any right to access, portability, deletion, or 
non-discrimination. Nevada also does not require an “opt-
in” to data selling or a “Do Not Sell” button as California 
mandates. Lastly, SB 220 contains a narrower definition 
of protected data than the CCPA.29 Nevada shows, then, 
the extent to which cybersecurity laws will differ greatly as 
they are ratified in greater numbers of states. One thing is 
clear, however; disparities in privacy protections across 
state lines notwithstanding, there are more packages of 
legislation like California’s and Nevada’s on the way. As 
of 2019, all 50 states, the District of Columbia, Puerto 
Rico, and Guam had laws requiring consumers be alerted 
to a security breach of their personal data, and 21 state 
legislatures weighed action to alter those laws.30

Takeaways

There is a surplus of practical strategies businesses can 
pursue right now to bolster cybersecurity both in regard to 
connected vehicles and the digital sphere more generally. 

27  S. 2182; 116th Congress

28  https://www.pwc.com/us/en/services/consulting/cybersecurity/california-consumer-priva-
cy-act.html

29  https://www.insideprivacy.com/united-states/state-legislatures/nevadas-new-consum-
er-privacy-law-departs-significantly-from-the-california-ccpa/

30  www.ncsl.org/research/telecommunications-and-information-technology/2019-securi-
ty-breach-legislation.aspx

It is crucial to stay updated on relevant events in the 
news. Physical harm isn’t the sole determinant of cost in 
a hacking incident; financial harm can alone be crippling. 
Getting in front of potential claims necessitates a well-
trained consumer operations department; security hacks 
may very well be mistakes or oversights of a business’s 
own making. A plan on dealing with hacks when they 
do arise is a must; coordinating such best practices will 
often involve complicated coordination between multiple 
departments. And when a potential threat does surface - 
speaking up is always the best policy.

Businesses can further secure their digital presences by 
exercising due care by design. Designing and building 
privacy and security protections into products from the 
outset is critical, as is integrating these same protections 
into everyday business practices. Companies can 
cultivate a top-to-bottom emphasis on security with 
executive-level commitment and employee training 
sessions. Such a reworking of the company culture 
creates efficiency, reduces risk, creates a competitive 
advantage, and reduces costs.

Despite the stringency of the GDPR and other beefed-up 
privacy standards, such laws are a boon to companies 
as well as consumers. An overwhelming consensus of 
consumers prefers to engage with companies which 
they trust to protect their personal information. 89% 
of American consumers surveyed said they would 
steer clear of businesses that they did not trust in this 
regard, giving businesses not only a legal but a financial 
incentive to take data protection seriously. What’s more, 
91% would do more business with those companies 
with independently verified privacy policies, and 68% of 
U.S. consumers take privacy into consideration before 
doing business at all. Regarding connected vehicles, a 
survey by KPMG found that 82% of respondents would 
“never” purchase a car from a carmaker affected by a 
vehicle hacking. 31 The takeaway is clear: requiring 
and upholding a high standard of privacy protection 
safeguards businesses and their reputations as well as 
their customers.

31  http://www.techrepublic.com/article/why-the-age-of-connected-cars-presents-a-very-real-
threat-in-cybersecurity/
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