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Tough Cases;
Tough Defenses

--
GREAT RESULTS!

John M. Fitzpatrick
Wheeler Trigg O’Donnell

2

Corporations & Mass Tort
• Risk Averse – do anything to avoid going to trial 

regardless of the facts or defensibility of case
– Takes time, money & potentially bad “PR” which affects 

bottom line 

• General Counsel:  “Can you make this go away 
quickly – approach plaintiff lawyers for quick 
settlement….”
– If forced to trial – only because of “greed” of plaintiff’s 

lawyer in demand to settle
– Hire a “Big firm” which generally has no trial experience; 

but sends legions of associates; high hourly rates; begs to 
do “focus groups” – then recommends settlement after 
billing for years

– “….if I have the biggest firm – can’t be second 
guessed…”

3

Corporations & Mass Tort

• Plaintiff’s Mantra:  Profits over safety; 
Corp Greed; bottom line only…..

• Marketing Dpt vs Science Dpt vs 
Pharmacovigilience

• Dangerous Jurisdictions – WVA; Texas; 
Oakland, California; Philly; Madison County 
Illinois

• Sue MDs – attempt to drive wedge between 
Corporation and Doctor

• Discovery Wars:  Create issues for sanctions in 
discovery wars - distract weak liability
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“Get A Trial Lawyer – Not A Litigator”

GC:  How do I make this go away?

– Can we settle quickly and cheaply

– If look too “enthusiastic” to settle – does it 
create more cases and higher expectations

– If your defense lawyer has “no trial 
experience” – plaintiffs know he/she will 
cave

Until You Show Plaintiff Attorneys that 
You are Willing to Go To Trial – you lose.  

5

CATASTROPHIC CASES
(Should always raise Red Flag)

• Class Actions/Mass 
Tort – drugs; medical 
devices; securities; 

• Asbestos
• Traumatic Brain Injury 

– TBI
• PVS/COMA
• Finger Pointing 

among co-defendants
• Solvency of co-

defendant carrier

• Brain Damaged Baby

• Paralysis/Amputation 

• Problem Jurisdictions 
– NYC; WVA; 
Madison County; 
Miss; SF; Philly

• “Big Name” Plaintiff’s 
Attorney

6

Sample of Cases Taken to Verdict by 
Major Firms

FIRM PARTNERS CASES TRIED

TO VERDICT

SINCE 1/1/00

PER PARTNER

FREQUENCY

OF VERDICTS

Cravath, Swaine 28 7 Once every 8.0 years

Davis, Polk 35 3 Once every 23.3 years

Mayer, Brown 92 26 Once every 7.1 years

O’Melveny, 
Meyers

80 37 Once every 4.3 years

Simpson, 
Thatcher

36 15 Once every 4.8 years

Skadden, Arps 96 24 Once every 8.0 years

Wachtell, Lipton 27 3 Once every 18.0 years

Wilmer, Cutler 37 2 Once every 37.0 years
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TRIAL EXPERIENCE

• FIRST: Ask the Question – how many 
cases to verdict have you taken in last 5 yrs
– Senior Partner:  Avoids answering question –

“…we have a lot of trial lawyers …..”

– “I’ve tried many cases over the years... but 
most cases settle….. I was ready to go to 
verdict – but my client didn’t want that…..I’ve 
gotten some great settlements…..”

– “After all – trying a case is like riding a bike –
you never forget……”

– Cardiac surgeon – “I read about it”

8

TRIAL EXPERIENCE

• Second: Ask to speak to clients they 
represented at trial
– Lawyer have history of “Bailing Out”?

• Early reports – CASE IS DEFENSIBLE

• Trial Nears – CASE IS 50/50 – big “cop out”

• Week Before Trial – CASE MUST SETTLE –
WE’RE GOING DOWN

• During Trial – lawyer collapses – “we need to 
settle before it makes the papers…..”?

9

EXCUSES – THE DREADED
“SYMPATHY FACTOR”

• Third: When asked about chances of 
winning – lawyer replies – “there’s a lot of 
sympathy for the plaintiff…”
– All cases are sympathetic

– Good trial lawyers can tell “a story” and make 
the case understandable

– Don’t underestimate intelligence of a jury

– Can’t ignore the medicine/medical literature

• Defensible Cases SHOULD BE DEFENDED 
– or open floodgates for more
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Case Overview
• March 21, 2008 – Kellianne Kelly-

Williams & her 2-yr old son, Johnathan
Davis, entered an AT&T store in 
Alexandria, LA 

• While playing unsupervised in the store 
while mother shopped, Johnathan
began running under a plastic, A-
shaped sign, weighing approx. 18 lbs -
which was placed in a corner of the 
store near the front window

11

Exemplar Sign

12

Case Overview
• After running repeatedly under/@ sign, 

Johnathan pushed it – it collapsed against 
window

• He lost his balance & fell “backwards” 
w/sign to ground, landing on top of him

• Seconds later - mother picked him up –
Johnathan was shown on video 
surveillance running & playing in store w/o 
any ill effects until he & mom left – approx. 
20 minutes later

-- 62 --



5

13

Plaintiffs’ Claims
• Shortly after accident, Johnathan 

suffered first of many epileptic 
seizures & taken immediately to hosp

• Since been diagnosed with post-
traumatic epilepsy & suffers from 
severe headaches & brain damage

• Demand - $20 million – 2 months 
before trial

14

Issue 1:  Negligence
I.  Did AT&T have responsibility to 

supervise 2-yr old child while 
mother shopped in AT&T store?
a. Was sign inherently dangerous?

b. Was sign an  “attractive 
nuisance”?

c. Did AT&T fail to supervise child?

15

Issue 2:  Causation

Did the plastic sign in the 
AT&T store cause an injury 

to Johnathan Davis 
resulting in epilepsy & 
traumatic brain injury?
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Issue 2:  Causation

Did the plastic sign in the 
AT&T store cause an injury 

to Johnathan Davis 
resulting in epilepsy & 
traumatic brain injury?

Plaintiffs Must Prove Both Issues 1 & 2
by a Preponderance of Credible

Evidence in Order to Prevail!

17

Plaintiffs’ Causation Expert

Ron Gabriel, M.D.
• Pediatric Neurologist, used extensively by 

Plaintiffs, opined that as a result of the fall, 
Johnathan sustained:
– A double impact contrecoup traumatic head injury

– A moderate/ severe traumatic brain injury (TBI) 
complicated by posttraumatic epilepsy

– A frontal lobe syndrome

– Residual pathology w/in central nervous system

– An “emerging” learning disability – causing him to 
function academically & in eventually in the 
workplace - far below original expectations

18

Plaintiffs’ Engineering Expert
Gary S. Nelson, Ph.D, CSP, P.E.

• Industrial Safety & Human Factors Engineering 
Expert, used extensively by Plaintiffs, opined  
AT&T knew / should have known of:
– Responsibility to establish a premises free of 

recognizable hazards

– Presence of inherently unstable display sign 
exposed curious children to an unreasonable & 
unacceptable danger should it collapse

– The sign was a reasonably foreseeable hazard –
likely to result in severe injury to persons exposed 
to the sign
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AT&T’s Child Psychologist
Dr. Robert Asarnow

• Initial Report:
–“…when Johnathan was 2.8 yrs 

old, sign fell & hit him in front of 
head & knocked him to the floor.”

–Mother said “…there may have 
been a momentary lack of 
consciousness.”

20

Plaintiffs’ Demand

• At Mediation (2 months before 
trial) – “$20 Million – non 
negotiable”   

• Our experts did not help
• Local recommends “lots $”

Can you find a trial lawyer?

21

What are the Facts?
• Video surveillance shows Johnathan’s head 

NEVER hit the ground during fall

• Force exerted against forehead by sign as it fell 
to ground w/ Johnathan were benign – head 
accelerations no greater than those associated 
w/ everyday activities – jumping rope

• CEO of sign manufacturer testified ballasting 
the sign is unnecessary – only used in windy 
conditions – no warning to use ballast – has 
never heard of injury being caused by sign
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Side-by-Side Video

23

Current Status of Case
• WTO located & retained two top experts in country:

– Catherine Corrigan, Ph.D., MIT, Harvard, Biomechanical 
Engineering, Corporate Vice-President, Exponent, 
Philadelphia

– Robert Clancy, M.D. – head of Child Neurology at 
Philadelphia Children’s Hospital

• Met w/ & “rehabilitated” Drs. Giza & Azarnow by 
showing them a side-by-side video of incident from 2 
camera angles & obtained supplemental reports

• Located & deposed former daycare providers – who 
testified Johnathan was normal, bright, healthy little 
boy – never been told by mother of any epilepsy, 
seizures and/or special medical needs

24

Photo from Surveillance 
Camera
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3-D Model from Same Photograph

26

Catherine Corrigan, Ph.D
AT&T’s Biomechanical Engineer

27

Joseph Sala, Ph.D.
AT&T ‘s Human Factors Expert
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Robert Clancy, M.D.
AT&T’s Child Neurologist

John Fitzpatrick Presents:

Navy Expert Spotlight

KEN COHEN

© 2010
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Pg. 5 Pg. 6

Pg. 42

Pg. 53

-- 69 --



12

34

• BS in Microbiology from San Diego State College 
(1965)
• Took 10 Years to Graduate
• Flunked Out of 5 Previous Schools

• Failed to Get His Masters After 3 Tries – Then Lied
• Ph.D. From a Diploma Mill
• Failed the C.I.H. Exam 7 Times
• In the Navy – Never Served on a Ship
• 1994-1998 Worked for Plaintiffs While @ Cal 

OSHA
• Still Misrepresents Himself as a C.I.H (as of 2008)

Kenneth Cohen 

35

1975
Kenneth Cohen’s 
Application to Cal 
Western University

Misrepresentation

36

1975
Kenneth Cohen’s

Synopsis of Confidential 
Resume
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37

1976
Kenneth Cohen’s

Doctor of Philosophy from
Cal Western University

38

1976 Kenneth Cohen’s
Official Transcript from

Cal Western Univ

Misrepresentation

39

2004 United States Gov.
Accountability Office re: 

“Diploma Mills”
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40

Kenneth Cohen’s
Application to Become a 

“Professional Engineer”

Diploma Mill
Misrepresentation

41

1975 Kenneth Cohen’s
Application to the 
American Board of 
Industrial Hygiene

Misrepresentation

42

Kenneth Cohen’s
San Diego State College 

Transcript
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43

Kenneth Cohen’s
San Diego State 

College Transcript

44

1975 – 1979
Kenneth Cohen’s

ABIH Examination History

45

1979
Biographical Directory of the 

American Public Health 
Association

Misrepresentation
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46

March 20, 1985
Letter from ABIH 

Exec Sec to Cohen

47

March 24, 1985
Letter from Kenneth, 

Ph.D, PE, CIH, to ABIH

I was unable to finish the thesis writing 
and publication due to family commitments 
requiring my return to full time employment.

I do not claim a Masters degree, although 
I completed all requirements, course work, 
and experimentation leading to the degree.  
The need for a formal awarding of the degree 
has not been sufficient to prompt me to 
return. 

48

Retired/Inactive 
CIH/CAIH Policy
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49

July 1, 2004
Letter from Kenneth 

Cohen to ABIH

50

July 14, 2004
Letter from ABIH 

Executive Director 
to Kenneth Cohen

51

July 17, 2004
Letter from 

Kenneth Cohen to 
ABIH
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52

Misrepresentation

Plaintiffs’ Exhibit No. 205 (2008)

53

April 2005
Kenneth Cohen’s 
Curriculum Vitae

54

• Re-Entrainment Theory:
• Boiler Explosion in February 1949

• Asbestos Release (No Data re: How Much, for How Long, 
From What Products – It Doesn’t Matter)

• Dust Reduced by 50% With Each Air Change

• 5-6 Air Changes per Hour = ~2,400 Air Changes in 6 Weeks 

• Dust Will be Re-Entrained Forever – It Will Never Reach 
Zero

• Plaintiff Boards Ship in April 1949 (2 Mos. Post-Explosion)

• “Even 1 Fiber Remaining After 50 Years Would Still Be a 
Substantial Exposure”

• “Everyone on the Ship Should Have Been Wearing 
Respirators 24/7 in 1949”

Kenneth Cohen 

JUNK SCIENCE – BLATANT ADVOCACY
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55

DON’T BE AFRAID TO 
MAKE A CHANGE

• Choose someone with national 
scope

• Choose someone who tries 
and wins high-exposure cases

• Choose someone before key 
defendants are deposed

• Choose someone before 
expert witnesses are identified 
or deposed

• Choose someone before the 
insured says “that’s why I 
have insurance” and won’t 
listen to anything but 
settlement

56

BOTTOM LINE = JUST WIN

• No time for the faint of heart or 
saving a few dollars on defense 
costs

• You get what you pay for:                    
Cheap lawyers = Lousy results

• PAY GOOD LAWYERS TIMELY

• LOYALTY AND PARTNERSHIP 
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