DoN’T Put THE CART BEFORE THE HORSE:
WHy ARE EARLY
CASE AssesSMENTS CRITICAL?

Tony Rospert
Thompson Hine (Cleveland, OH)
216.566.5861 | anthony.rospert@thompsonhine.com

THOMPSON
HINE
Don’t Put the Cart Before
| the Horse: Why Are Early
% Case Assessments Critical?
i August 7, 2015

Tony Rospert, Thompson Hine LLP

CINCINNATI | CLEVELAND | COLUMBUS | DAYTOMN



DoN’T Put THE CART BEFORE THE HoRsE: WHY ARE EARLY CASE ASSESSMENTS CRITICAL?

Big Picture:
Why is This Important to You?

- Control Legal Costs and Deliver More Value

* Improve Communication and Transparency

« Achieve Better Results
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Big Picture: Proof of Success

EDuPont:
[=]Reduced costs by 28%
mGE:

["]Reduced costs from $120.5 million to $69.3 million
in three years

BToro:

[£195% of claims have settled and the average
settlement amount reduced from $68,000 to
$20,000
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Big Picture: ECA Defined

“A disciplined, proactive case management
approach designed to assemble, within 60
days, enough of the facts, law, and other
information relevant to a dispute to evaluate
the matter, to develop a litigation strategy,
and to formulate a settlement plan if
appropriate.”

23 Antitrust ABA 90 (Spring 2009)

Big Picture: Importance of an ECA

W Begin with the End in Mind
B Don’t Go Into Battle Without A Written Plan
m80/60 Rule

B Stay Ahead of the Opposing Party By Front
Loading
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Roadmap: Where Are We Heading?

Benefits of Critical Putting It
ECAs Components Into

of an ECA Practice:
TH’s ECA
Toolkit

Roadmap

Benefits of Critical Putting It
ECAs Components Into
of an ECA Practice:

TH’'s ECA
Toolkit
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Benefits of Early Case Assessments

B Pro-Active v. Reactive
= Leverage the Right Resources

= Avoid Cobbling Together Strategy Dictated by
Opposing Counsel

= Think Like a Plaintiff's Attorney

Benefits of Early Case Assessments

B Reduce Costs

Table 4: Proportion of Litigation per Stage (Total Median Hours)

Premises Real
Litigation Task Auto Liability Property Contract Employment Malpractice
Initiate 6% 8% 12% 10% 1% 8%
Discovery 21% 19% 22% 24% 21% 25%
Settlement 8% 9% 8% 7% T% 6%
Pretrial 10% 14% 15% 14% 15% 1M1%
Trial 46% N% 34% 39% 39% 42%
Post-disposition 8% 8% 9% 8% 7% 7%

Total Attorney

Hours (Median)

CSPH Online Vol. 1, No.1 (January 2013)
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Benefits of Early Case Assessments

* Reduce Risks
« Confront Weaknesses
* Drive Better Results

« Measurable Outcomes

€€<LL

Roadmap

Benefits of Critical Putting It Into
Early Case Components Practice:
Assessments of an Early TH's ECA

Case Toolkit
Assessment
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Five Critical Components

—A

. The Background of the Dispute
The Team
The Key Facts

The Legal Issues

Ol g= ooy I

The Playbook

Critical Component #1:
The Background of the Dispute

W Describe the Dispute

H Outline Nature of the Claims

B Describe Relationship of the Parties

B Discuss Any Ongoing Business Concerns
M Evaluate Judge and Opposing Counsel

B |dentify Risks

B List Impending Deadlines
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Critical Component #2: The Team

M |nside Counsel
M |nternal Business Team
B Qutside Counsel

M| nsurer

Critical Component #3: The Key Facts

M [dentify Key Witnesses

B Summarize Initial Interviews
B Prepare Timeline of Events
M Describe Key Documents

M [dentify any Knowledge Gaps
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Critical Component #4: The Legal Issues

B Determine Appropriate Procedural Issues
B Summarize Substantive Legal Issues
M Evaluate Damages

M |dentify Areas of Expert Testimony

Critical Component #5: The Playbook

mBudget
ML itigation Plan

M Settlement Analysis
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Roadmap

Benefits of Critical Putting It
ECAs Components Into

of an ECA Practice:
TH’s ECA
Toolkit

Putting It Into Practice:
Thompson Hine’s ECA Toolkit

B User-Friendly Interface
B Connectivity

W Flexibility

HLiving Document

mUbiquity
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Putting It Into Practice: ECA Checklist

Putting It Into Practice:
Model Documents
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Putting It Into Practice:
Template for Scoping Memorandum

oy,

Putting It Into Practice:
Thompson Hine’s Budget Tool

Tix
il
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Putting It Into Practice:
Template for ECA Memorandum
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Putting It Into Practice:
Updated Action Iltems
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Takeaways

v'80/60 Rule
v Control the Process, Control the Result
v “No plan survives contact with the enemy”

v'Demonstrate measurable value to clients and
business people
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Budgeting for Litigation: Obtaining
Efficiencies and Meeting Client Goals

by Brian Lamb and Tony Rospert

“We must consult our means rather than our wishes,”
George Washington prudently observed. Although he was
addressing wartime budgeting, his words resonate with
today’s corporate clients who are pressing their inside and
outside litigation counsel to rein in litigation costs.

Since 2009 clients have increasingly sought to reduce
litigation costs by asking outside law firms to cut their rates.
But cutting rates alone is not a sustainable strategy to achieve
long-term savings when managing complex or recurring
business disputes. That's why some forwardthinking clients
are requiring more from outside law firms to control costs
and deliver more value.

So what can outside lawyers do to control costs and
deliver more value to clients? There are many tools in the
toolbox, including legal project management (LPM), process
improvement, alternative fee arrangements/value billing
and flexible staffing models. Thompson Hine embraces
all of these in its approach to innovative service delivery.
LPM tools and methodologies drive greater predictability
and client communication, ultimately maximizing value
to clients. Streamlined and standardized processes yield
more efficiency and additional cost savings. Value pricing
arrangements, as an alternative to the traditional billable
hour, can meet a client's need to cap risk or achieve
predictability. And flexible staffing models allow the law firm
to use the right lawyer at the right price for each task in the
litigation, thereby containing costs without sacrificing quality.

Consider one other useful but underutilized tool for
delivering more value: a customized litigation budget. Of all
the crucial documents a trial lawyer will create during the
life of a complex dispute — such as a well-drafted complaint,
a comprehensive motion for summary judgment or flawless
jury instructions — a sound litigation budget is arguably one
of the most important.

Outside counsel should view preparing a litigation budget
not as a burden, but as an opportunity — an opportunity to
collaborate with the client, to demonstrate a willingness
to share risk, to minimize surprises and to maximize the
chances bills will be paid without issue or delay.

Moreover, a sound legal budget enhances communication
and transparency regarding the ongoing progress of the
matter, a goal shared by the client and the trial lawyer.

Litigation Budgeting: Thompson Hine’s Standardized
Approach

The challenge for a law firm is to build a culture that embraces
budgeting as an opportunity, despite the uncertainties of
litigation. At Thompson Hine, we have rallied around four
key principles:

1. Standardize and simplify the budgeting process.

2. Give trial lawyers the right technology.

3. Take advantage of prior efforts and prior results.

4. Demonstrate commitment inside and outside the firm.

Using these principles, we have designed our own proprietary
budgeting software that is available on every trial lawyer’s
computer. With this software, the trial lawyer can readily
create a customized budget with sufficient detail to enable
the client to make informed choices about scope, staffing
and resources.

Our proprietary budgeting program is the product of
collaboration among trial lawyers, IT specialists and our
Director of Legal Project Management. Its user-friendly
interface includes a series of prompts, drop-down menus
and suggested possibilities drawn from the collective
experience of our entire litigation group. Similar to a tax
preparation program, the budgeting software asks questions
and prompts the attorney to consider various aspects of the
litigation planning process. It allows the lawyer to adjust
standard budget elements for maximum customization of
the budget, while still drawing on the collective wisdom of
the firm’s past engagements. And it automatically performs
all calculations, eliminating the potential for errors due
to incorrect (or deleted!) spreadsheet formulas or manual
miscalculations.

At its heart, the budgeting software prompts the lawyer to
plan the anticipated work on the matter by reference to the
standard ABA litigation task codes plus a proprietary set of
firmdeveloped sub-task codes. Using high/low ranges to
bracket the expected spend for each timekeeper and task,
the program accounts for some of the uncertainty inherent
in budgeting long-term future events. The software also
accounts for the element of time: The lawyer estimates the
start and end date of each task (or phase), giving the client a
good picture of the expected timing of its legal expenditures
in future periods.

Tracking Performance

After one creates a litigation budget, the job is only half
complete. An important element of LPM is regular periodic
reporting of actual billings versus budgeted billings throughout
the life of the matter. Thompson Hine has invested in Budget
Manager, a comprehensive software package that tracks
budget-to-actual data. Whether the client requests it or not,
our timekeepers code time entries for all matters; these
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codes correspond to the budgeted task codes, enabling
Budget Manager to track budget-to-actual data in real time.
We then can create reports that contain detailed budget-
versus-actual statistics by timekeeper, phase and task, and
share them with the client. If the unexpected happens, we
are in a position to promptly advise our client and discuss
options.

Takeaways
In light of escalating litigation costs and organizations’

shrinking budgets for legal services, corporate clients are
challenging their law firms to offer new and innovative
ways to achieve their goals more economically. As part of
a comprehensive, disciplined approach to managing legal
projects, trial lawyers and their clients should embrace
litigation budgeting as a positive, concrete way to help control
costs, improve efficiency and provide the transparency and
accountability clients need to better manage their resources
and expectations, ultimately increasing the value clients
receive for their legal spend.
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