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INTERNATIONAL PERSPECTIVES ON 
ARBITRATION CONFIDENTIALITY

BY SCOTT D. MARRS AND MARTIN D. BEIRNE

“Confidentiality” is a poorly understood concept among 
most advocates and parties alike. There is a distinction 
between privacy of the proceedings, and confidentiality 
relating to filings, discovery, evidence, and the award. Most 
international arbitration rules require the proceedings to be 
“private” (i.e., only those who participate in the hearing, such 
as parties and witnesses, may be present in the hearing 
itself). Although the proceedings may be “private,” this does 
not mean that filings, discovery, evidence, and the award will 
be kept “confidential.” 

Not all arbitration rules provide for confidentiality. Even 
where confidentiality is required, some tribunals only impose 

confidentiality on the tribunal/arbitrator, and not the parties 
themselves. Therefore, it is important to understand the 
distinctions made in the rules of the applicable arbitration 
forum, as well as how to obtain confidentiality in the absence 
of any rules providing same. This article discusses the 
distinctions between rules of the four largest international 
arbitration forums, and how various countries treat 
confidentiality.

I. INTERNATIONAL ARBITRATION FORUMS
ICDR, ICC, LCIA, AND UNCITRAL

The Four Largest International Arbitration Forums are: (1) 
the International Centre for Dispute Resolution (“ICDR”), 
(2) the International Chamber of Commerce (“ICC”), (3) the 
London Court of International Arbitration (“LCIA”), and (4) 
the United Nations Commission on International Trade Law 
(“UNICITRAL”). The chart below analyzes the differing rules 
on privacy and confidentiality for these tribunals.

ICDR

International Centre for 
Dispute Resolution

www.icdr.org 

ICC

International Chamber of 
Commerce

www.iccwbo.org

LCIA

London Court of
International Arbitration

www.lcia.org

UNCITRAL 

United Nations 
Commission on 

International Trade Law 
www.uncitral.org

CONFIDENTIALITY
 NOT IMPOSED ON 

PARTIES

ICDR rules provide that “all 
matters relating to the arbitration 
or the award” and all confidential 
information disclosed by parties 
or witnesses shall be kept 
confidential by the arbitrator 
and the administrator, but this 
rule does not apply to parties. 
(Article 34). 

However, another rule indicates 
that the ICDR “may publish” 
select awards, decisions or 
rulings (if redacted), unless the 
parties agree otherwise. (Article 
27.8).

CONFIDENTIALITY
MAY BE IMPOSED ON 

PARTIES 

ICC rules provide: “[t]he work 
of the Court [tribunal] is of a 
confidential nature which must 
be respected by everyone who 
participates in that work in 
whatever capacity.” (Article 6).

These rules exclude from 
hearings “persons not involved 
in the proceedings” and “upon 
the request of any party, the 
arbitral tribunal may make orders 
concerning the confidentiality of 
the arbitration proceedings or of 
any other matters in connection 
with the arbitration and may 
take measures for protecting 
trade secrets and confidential 
information.” (Article 22.3) 

CONFIDENTIALITY 
IMPOSED ON PARTIES

LCIA rules make the hearings 
private, and impose a duty on 
the parties to hold the “materials 
in the proceedings” (i.e., created 
for the arbitration) and the 
award confidential. (Article 30 
and 41). This is consistent with 
English law. 

CONFIDENTIALITY
 NOT IMPOSED ON 

PARTIES

UNCITRAL rules (like the 
JAMS rules) merely make the 
hearings private and the award 
confidential, but do not impose 
confidentiality on the parties. 
(Article 34(5) and 38(3)).

II. HOW VARIOUS COUNTRIES TREAT CONFIDENTIALITY 
IN ARBITRATION

There is a noticeable lack of uniformity in how various 
countries address arbitration confidentiality. Some countries 

impose an implied duty of confidentiality; some apply a 
limited rule, while others have no rule at all. This lack 
of uniformity creates growing uncertainty in our global 
economy. International arbitration forums with support from 
international and governmental bodies should propose and 



FiFty ShadeS OF arbitratiOn: GettinG yOur MOjO back

support a uniform confidentiality rule to create more certainty 
in cross border and global transactions.  The chart below 
analyzes the differing rules on privacy and confidentiality in 
countries with the most active arbitration forums.

Australia does not consider arbitration confidential. The High 
Court of Australia held that confidentiality, unlike privacy, is 
not “an essential attribute” of commercial arbitration. See 
Esso Australia Res. Ltd. v. Plowman, 128 A.L.R 391, 183 
C.L.R. 10 (Austl. 1995).
Dubai

Dubai (home to the Dubai International Arbitration Centre, 
or “DIAC,” and the Dubai International Finance Centre, 
or “DIFIC”) requires all information relating to arbitration 
proceedings be kept confidential, except where required to 
be disclosed by order of the DIFIC Court.
England

England (home of the LCIA, based in London) does not 
have legislation governing confidentiality (the Arbitration Act 
1996 does not address it), but does have case precedent 
indicating that arbitration proceedings are confidential 
(unless agreed otherwise). In Ali Shipping Corp. v. Shipyard 
Trogir, 11 2 All E.R., 1 Lloyd’s Rep. 643 (Eng. Ct. App. 1998), 
the court held that an obligation of confidentiality is implied in 
every arbitration agreement as “an essential corollary of the 
privacy of arbitration proceedings.” This obligation extends 
to the award, and to all “pleadings, written submissions, and 
the proofs of witnesses as well as transcripts and notes of 
the evidence given in the arbitration.” Id. at 651.
France
 
France (home of the ICC, based in Paris) Civil Code provides 
that the arbitrator’s deliberations are confidential, but does 
not extend this duty to the parties themselves. See Aita v. 
Ojjeh, 1986 REVUE DE L’ARBITRAGE 583 (Cour d’appel 
de Paris, Decision of Feb. 18, 1986).
Hong Kong

Hong Kong (home of the Hong Kong International Arbitration 
Centre, or “HKIAC”)provides that unless otherwise agreed 
by the parties, a party is not entitled to publish, disclose 
or communicate any information relating to the arbitral 
proceedings or any award, unless required to do so by law 
or to pursue a legal right.

New Zealand extends a specific legislative duty of 
confidentiality on the parties. New Zealand’s Arbitration Act 
of 1996 provides that unless agreed otherwise, “the parties 
shall not publish, disclose, or communicate any information 
relating to arbitral proceedings under the agreement or to 

an award made in those proceedings.” It is understood that 
the New Zealand Arbitration Act was passed in response to 
Australia’s Esso decision to clarify that unlike Australia, New 
Zealand supported a general duty of confidentiality. 
Singapore

Singapore (home of the Singapore International Arbitration 
Centre, or “SIAC”) only requires confidentiality of court 
proceedings brought under particular arbitration Acts, if 
requested by the parties. Case law does however recognize 
a general duty of confidentiality as to the hearing and award. 
Sweden
 
Sweden (home of the Stockholm Chamber of Commerce, or 
“SCC”) does not impose confidentiality on the parties. See 
Case No. T 1881-99 (Swedish Sup. Ct. 27 Oct. 2000).
United States

The United States does not impose an implied duty of 
confidentiality in arbitration. See United States v. Panhandle 
E. Corp., 118 F.R.D. 346 (D. Del. 1988), leaving it in large 
measure to the parties to specifically contract for it. Some 
states do have specific rules or statutes dealing with 
confidentiality. 

In addition, all domestic arbitration tribunals have rules 
addressing privacy and/or confidentiality. The American 
Arbitration Association (AAA) commercial rules do not 
impose confidentiality on the parties. (R-23). The Judicial 
Arbitration & Mediation Service (JAMS) rules also do not 
impose confidentiality on the parties (but does provide that 
the award shall remain confidential unless the parties agree 
otherwise). (R-26b, Article 16). However, the Institute for 
Conflict Prevention & Resolution (CPR) rules do require 
both the tribunal/arbitrator and the parties to maintain 
confidentiality. (R-11, R-18).

III. CONCLUSION

If Confidentiality is desired, always insert a Confidentiality 
Sentence. Although arbitration proceedings are generally 
private, they are not necessarily confidential, unless 
the parties specifically contract for confidentiality, or the 
applicable forum’s rules (or a state statute/rule or country 
rule) dictate confidentiality. Out of an abundance of caution, 
always include a separate confidentiality sentence in your 
arbitration provision if confidentiality is desired. Consider 
inserting following ICDR Model Confidentiality Clause:
Except as may be required by law, neither a party nor its 
representatives may disclose the existence, content, or 
results of any arbitration hereunder without the prior written 
consent of (all/both) parties.
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