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Funeral director loses trademark fight over name 
David Donovan - NC Lawyers Weekly – March 8, 2013

A funeral home director’s right to use his middle 
name as a trademark passed away Feb. 18 due to a 
preliminary injunction, after a brief battle in the North 
Carolina Business Court.

Carl McEwen Ellington Jr. is the great-grandson of 
Carl J. McEwen, founder of McEwen Funeral Services 
in Charlotte. Ellington went into the family trade and 
was a shareholder in MFS until the company and 
its trademarks were sold to Service Corporation 
International in 1986. In 2012, Ellington opened up a 
new funeral home, McEwen Ellington Funeral Services, 
at the same Morehead Street location where the 
original MFS had been located until the early 2000s.

SCI, which today uses the McEwen name on five 
funeral homes in the greater Charlotte area, sued to 
force Ellington to stop using the name. It alleged that 
Ellington had not customarily used his middle name 
in other business contexts and chose the McEwen 
name in order to purposely create confusion with the 
existing brand. SCI said that Ellington had further 
encouraged confusion by choosing signage evocative 
of the previous McEwen funeral home at that location 
and placing in his lobby the same portrait of his great-

grandfather that hangs in other McEwen funeral homes.
Ellington said that SCI’s prior use of the McEwen name 
did not give them a monopoly on it. The state courts 
had very little to say in the previous century about 
the use of surnames in trade, but in 1898, the state 
Supreme Court held in Bingham Sch. v. Gray that “a 
man has the right to use his own name in connection 
with his business, provided he does so honestly and 
does not resort to unfair methods,” and that “as a rule, 
a trademark cannot be taken in a surname.”

The Bingham decision, however, put limits on a 
proprietor’s ability to use a surname already being used 
by another company. It said that a new corporation 
could be created using the same name, so long as 
it wasn’t being used in the same locality, and there 
was no intent to injure the existing corporation or to 
fraudulently leech onto its good name and reputation.

Ellington argued that the court should employ a different 
test, the “likelihood of confusion” framework articulated 
by the state Supreme Court in the (only slightly) more 
recent case of Blackwell’s Durham Tobacco Co. v. The 
American Tobacco Co., and find that SCI should not be 
able to enjoin him from using the McEwen name.

Business Court Judge Calvin E. Murphy disagreed, 
saying, in essence, that Blackwell’s was distinguishable 



from surname cases because it did not deal with 
surnames. The language from Bingham was a little 
dusty, but Murphy ruled it was squarely on point. 
Applying its test, he found that Ellington had both used 
the McEwen name in the same locality where SCI was 
using it, and used it with a fraudulent intent.

“All of these facts suggest an intent on the part of the 
Defendants to injure the Plaintiffs or avail themselves 
of Plaintiffs’ good name and reputation. While the Court 
cannot say that the lawful use of an individual’s name 
in the promotion of a business could be evidence of 
an intent to injure, the fact that a person inexplicably 
changes the use of their middle name when they enter 
into a competing endeavor suggests to the Court that 
there was an intent to acquire the existing company’s 
good will and reputation,” Murphy wrote.

Murphy also found that Ellington operated in the same 
locality as SCI and enjoined Ellington from using the 
McEwen name in the areas where SCI operated funeral 
homes using it. But because Murphy was unsure 
whether cases subsequent to Bingham had eliminated 
locality as a relevant factor, he also analyzed intent to 
defraud as an alternative justification for granting the 

injunction. He declined to weigh in on SCI’s additional 
argument that Ellington contracted away any future 
rights to use the McEwen name when he and the other 
board members sold their funeral home in 1986.

Ellington had argued that he was entitled to use the 
name because he had registered it as a trademark 
with the North Carolina Secretary of State. Murphy 
held that the registration did not make any difference 
because the state’s trademark statute explicitly says 
that registration does not authorize any use that would 
violate the state’s common law.

Anthony T. Lathrop and J. Mark Wilson of Moore & Van 
Allen represented SCI. Fred W. DeVore III and Troy 
Stafford of Devore, Acton & Stafford and James P. 
Cooney of Womble Carlyle represented Ellington.

Lathrop said his firm could not comment on ongoing 
litigation.

The 20-page opinion is SCI North Carolina Funeral 
Services, LLC v. McEwen Ellington Funeral Services 
(Lawyers Weekly No. 13-15-0183). The full text of the 
opinion is available online at nclawyersweekly.com.
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Tony Lathrop is a seasoned corporate trial lawyer who partners closely with his clients to handle trials, litigation 
and disputes in ways that maximize value for their businesses.  He uses his experience as a trial attorney and 
certified mediator to develop strategies for obtaining optimal trial results or other resolutions in high-stakes cases 
and to advise his clients regarding strategies to reduce future risk.    

Mr. Lathrop has experience representing a diverse portfolio of clients in a broad range of complex civil litigation 
matters.  He has represented his clients successfully in the state and federal courts of North Carolina, before 
mediators and arbitrators, and before North Carolina administrative courts and agencies.  Mr. Lathrop’s recent 
matters include the following federal and state actions at the trial and appellate levels involving class action, 
breach of contract, intellectual property, insurance, eminent domain, and product liability claims.

As a recognized leader within the legal community of North Carolina and nationwide, Mr. Lathrop has developed 
relationships and credibility that add value for the firm’s clients.  He currently serves as the Immediate Past Chair 
of The Network of Trial Law Firms, which is an organization of 7,000 attorneys in 25 separate and independent 
trial law firms practicing in over 140 offices throughout the United States and Canada.  In his nearly thirty 
years of service to the North Carolina legal community, Mr. Lathrop also has served as the President of the 
Mecklenburg County Bar (2006-2007), the Chair of the Merit Selection Panels for two U.S. Magistrate Judges 
in North Carolina’s Western District (2003-2004), a member of the Advisory Committee on Local Patent Rules 
for the U.S. District Court for the Western District of North Carolina (2010), an Aide to Governor James B. Hunt, 
Jr. (1983-1985), and an appointed member of Governor Hunt’s Crime Commission (1982-1985).  He currently 
serves on the Charlotte Mecklenburg Planning Commission
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