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Ethical Issues Arising From Internal Investigations

You are in-house counsel for a small but promising 
software company.  Your company has a number of 
software development contracts with third parties, 
including a major one for the Department of Defense.  
Your company hopes to go public soon, you have filed 
your S-1, your have selected an underwriter for your 
initial public offering and you are waiting for the right 
moment to get the optimum price for the company’s 
stock.  Your office is next to the CEO’s and you 
collaborate daily.  All seems rosy except for growing 
dissatisfaction that your CEO has with the CFO’s 
performance.  Indeed the CEO has discussed with you 
possible termination of the CFO, but the impending 
public offering makes it unwise for the company to take 
action on that issue now.  All in all, life looks good until 
you get a knock on your door and in comes the CFO.  
He asks if he can speak to you in private.  You say sure 
having consulted with the CFO before on company 
issues.  The CFO then tells you that he has uncovered 
a fraud within the company and that the company has 
been overbilling the Department of Defense on the 
software development contract.  Then, after dropping 
one brick in your lap, he drops another.  He says that 
he believes the overbilling fraud has been done at the 
direction of the CEO in the office next door.  Life is 
no longer rosy.  It has become a mess, and this mess 
will require that you consider carefully your ethical 
obligations as you begin the internal investigation that 
is certain to follow.

Today, I want to cover the ethical rules that often come 
into play.  This paper will identify the ABA Model Rules 
of Professional Conduct most relevant to an internal 
investigation, discuss the issues that most commonly 
arise, and provide some practical recommendations 
for addressing those issues.

The rules of professional conduct most often implicated 

in an internal investigation are the following:  ABA 
Model Rule 1.4 (Communications); ABA Model Rule 
1.6 (Confidentiality of Information); ABA Model Rule 
1.7 (Conflicts of Interest: Current Clients); ABA Model 
Rule 1.13 (Organization as Client); ABA Model Rule 3.7 
(Lawyer as Witness); and ABA Model Rule 4.3 (Dealing 
with Unrepresented Person).  A copy of each of these 
rules and the comments for each rule is attached.  The 
relevance of each of these rules is best illustrated by 
examining how they come into play during each step of 
the internal investigation process.

The Decision to Investigate and the Identification 
of the Client
The decision to investigate most often arises from 
some internal report to an officer or director of a 
company, although certainly there are occasions 
when government action or inquiry is the trigger for 
the investigation.  The decision to investigate usually 
involves the chief legal officer for a company who may 
be advising the CEO, the Board, the audit committee 
or a special litigation committee on whether and how 
to investigate.  

It is very important to identify with precision the client 
who is in charge of the internal investigation.  The in-
house legal officer should be guided by ABA Model Rule 
1.13 in deciding who is the client for the investigation.  
This is not always easy because on a day to day basis 
in-house counsel often discusses legal issues with a 
diverse constituency, ranging from the CEO, to the 
Board, to individual employees, to Board Committees.  
This creates a potential problem because nearly every 
employee in a small company may have the subjective 
expectation that the company’s lawyer is their lawyer.  
But in-house counsel must clear up any confusion on 
this point as soon as possible and clarity on this point 
will become very important to all aspects of the ensuing 
internal investigation.  It affects other significant 
issues such as conflicts of interest, confidentiality, and 
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privilege waiver
 
Rule 1.13 establishes a trigger point when you must 
discern your specific client within the organization.  
That trigger point exists when you learn that a person 
associated with the company has violated or intends 
to violate a legal obligation that will cause substantial 
injury to the company.  For practical purposes, if you 
have concluded that there is a need for an internal 
investigation into some issue, you should assume that 
you have reached the trigger point.  At that point, you 
need to do three things immediately: (1) identify who 
within your different constituencies will likely be your 
client for the purposes of the investigation; (2) you need 
to report to that client or “higher authority” what you 
have discovered or learned; and (3) you need to explain 
to your other constituencies within the organization 
who may be implicated that you cannot advise them 
about the subject matter of the investigation.  All that is 
required by Rule 1.13.
 
A second issue that arises under 1.13 is what happens 
if you report to a higher authority about a violation of law 
that may cause substantial injury to the organization 
and the higher authority elects to do nothing?  If that 
occurs, under the ABA Model Rule 1.13(c)(2) you 
may reveal information about the representation that 
is confidential even when Rule 1.6 (the rule governing 
confidentiality of information) would not permit the 
disclosure.  My practical recommendation is you 
always abide by Rule 1.6 regarding the confidentiality 
of information and do not go beyond it even if you are 
practicing in a jurisdiction in which the ABA Model Rule 
1.13 applies.
 
Finally, a third point needs to be considered under the 
ABA Model Rule.  If you are a lawyer engaged in the 
investigation or in defending the organization against 
a claim, you are prohibited from disclosing confidential 
information obtained in the investigation to non-clients 
unless the privilege is waived.

The Selection of the Investigator Counsel – ABA 
Model Rule 1.7 and 3.7
The obvious choices for the investigative counsel are 
the chief legal officer, the company’s regular outside 
law firm, or a special outside law firm that does not 
routinely perform work for the organization.  This choice 
requires consideration of the ethical rules regarding 
potential conflicts of interest (ABA Model Rule 1.7) and 
the lawyer as witness rule (ABA Model Rule 3.7).  For 
example, if the investigation concerns a subject that 

concerns prior advice given by either in-house counsel 
or by an outside law firm, both in-house and/or the 
outside law firm would have a conflict of interest that 
arguably taints their objectivity and independence in any 
investigation.  In my opinion, this favors hiring counsel 
to do the investigation who is not the organization’s 
regular counsel or its in-house counsel whenever the 
investigation concerns a subject that in-house counsel 
and your regular outside counsel have discussed with 
corporate constituencies in the past.

It is certainly true that some internal investigations 
can be conducted by in-house counsel or by in-house 
counsel with the assistance of regular outside counsel.  
You need to evaluate the nature of the subject at issue.  
If, however, the subject matter concerns possible 
financial wrongdoing at the officer, director or higher 
management level, there is usually a great risk that 
the perceived independence of the lawyer conducting 
the investigation may have been compromised if that 
lawyer is an internal counsel or outside counsel who in 
the past has routinely provided legal counsel to upper 
management.  For this reason, in such situations I 
recommend the hiring of an outside counsel who has 
experience with internal investigations and who has 
provided no prior advice to the organization or its 
officers.

There are a number of cases discussing the potential 
conflicts that may arise when you use your regular 
outside counsel to do an investigation.  The most 
prominent example of the potential problem is the 
Enron case. Enron engaged its regular outside 
counsel, Vinson & Elkins, to investigate potential 
financial wrongdoing at the highest levels of an 
organization.  Vinson & Elkins performed that internal 
investigation even though Vinson & Elkins had been 
providing routine legal advice to Enron officers 
about its financial transactions.  The Vinson & Elkins 
investigation was largely discredited because of this 
perceived lack of independence.  You should not run 
the risk of that occurring in any internal investigation 
that you undertake because the independence of the 
investigation, its thoroughness, and its results can 
become one of your most effective tools in persuading 
regulatory authorities not to take further action against 
your organization.  You may well lose that tool if you 
hire counsel to investigate who is not independent.

The Investigative Interview – ABA Model Rules 1.4, 
1.6, 1.7, 1.13, and 4.3
Internal investigations require interviews of 
persons with knowledge regarding the subject of 



the investigation.  These interviews of company 
employees and sometimes company officers must 
be conducted with safeguards to assure adequate 
disclosures to the employee or officer about the nature 
of the investigation, the privileged nature or not of the 
interview, the potential conflicts between the interests 
of the company and the interviewee, and potential 
disclosure of the interview contents to third parties.  
Thus, the interview itself requires consideration of 
ABA Model Rule 1.4 (Communications), ABA Model 
Rule 1.6 (Confidentiality of Information), ABA Model 
Rule 1.13 (Organization as Client), ABA Model Rule 
1.7 (Conflicts of Interest), and ABA Model Rule 4.3 
(Dealing with Unrepresented Person).  

At the time of the interview, the lawyer should have a 
clear idea of the identity of his client for the purposes 
of the investigation.  The lawyer also must evaluate 
whether he or she has undertaken any past or current 
representation of the interviewee that might create 
a conflict of interest under Rule 1.7.  Law firms and 
lawyers sometime take a narrow view of conflict of 
interest rules, but that is an unacceptable risk in an 
internal investigation.  That risk can and does lead to 
unnecessary litigation and potentially claims against 
the law firm doing the interview and the client.  See, 
e.g., United States v. Nicholas, 606 F. Supp. 2d 1109 
(C.D. Cal. 2009); United States v. Ruehle, 583 F.3d 
600 (9th Cir. Cal. 2009).  Usually, the potential for a 
conflict of interest is eliminated if the lawyer conducting 
the interviews is not regular counsel to the organization 
and/or its officers and directors.
 
Assuming there is no conflict, the best practice for 
lawyers conducting the interview is to advise the 
interviewee of: (1) who the lawyers represent; (2) the 
privileged and confidential nature of the interview; 
(3) the opportunity for the interviewee to contact 
personal counsel if desired; and (4) the possibility of 
later disclosure of the contents of the interview to third 
parties if the organization chooses to do that.  The 
best practice is to make sure this “corporate Miranda” 
warning is in writing so that there is no later controversy 
about what was communicated.  
 
Rule 4.3 deals with communication with unrepresented 
persons.  In most cases the persons interviewed in an 
internal investigation are unrepresented and there is 
certainly a potential for an interviewee to misunderstand 
the issues of representation, privilege, and possible 
subsequent disclosure to third parties of the contents 
of the interview.  If that potential misunderstanding 
exists, and it is reasonable, the ABA Model Rule 4.3 

requires the lawyer “to make reasonable efforts to 
correct the misunderstanding”.  In short, the ethical 
rules can be read to require the corporate Miranda 
warning described above.  In an abundance of caution, 
in my opinion, it should always be given. 

The Report of the Investigation – ABA Model Rule 
1.6 and New York RPC 1.6
The report from an internal investigation is sometimes 
in writing and sometimes not.  The Model Rule of 
Professional Conduct governing Confidentiality of 
Information (ABA Model Rule 1.6) applies, and it 
determines, consistent with the client’s consent, who 
should receive the report.  The distribution of the report 
can result in a waiver of any privilege so a lawyer’s 
ethical obligation is to assure that the client knows 
and understands the possibility of waiver and either 
accepts that possibility or agrees to a waiver.  There 
are also specific disclosure obligations for publicly held 
companies that affect in-house counsel who must be 
aware of those requirements.  For example, the internal 
report may concern a matter that must be disclosed to 
comply with SEC requirements under Sarbanes-Oxley.  

I want to end this presentation with a brief reference 
to a case of some importance to lawyers engaged in 
internal investigations.  The case name is Kirschner 
v. K&L Gates LLP, 2012 PA Super 102 46 A. 3d 737 
(PA. Super. Ct. 2012).   This case is notable because 
it involves a very substantial claim filed by a liquidation 
trustee against K&L Gates and others for an allegedly 
negligent internal investigation.  The case arises out 
of an internal investigation that had been conducted 
by K&L Gates into alleged improper conduct by the 
CEO of Le Nature, a publicly held company.  K&L 
Gates had been retained by a special committee 
of independent directors who had been directed to 
oversee the investigation.  K&L Gates conducted the 
investigation and found no fraudulent conduct by the 
CEO, but the allegations were that this investigation 
missed a massive fraud that had been directed by 
the CEO.  Ultimately, Le Nature filed for bankruptcy 
and a liquidation trustee was appointed.  That trustee 
then filed a lawsuit against K&L Gates and others for 
their failure to discover the fraud during the internal 
investigation.

While this case appears to concern in the main 
allegations of professional negligence rather than 
ethical concerns, one of the specific issues raised 
is the independence of the K&L Gates investigation 
and the extent to which the CEO under investigation 
influenced and controlled the investigation process.  



This does raise a red flag concern under the ethical 
rules.  Investigating counsel owe a duty of loyalty to 
their client and not to other constituent groups in an 
organization.  Figure out who your client is within the 
organization and protect the independence of the 
investigative process.  Otherwise you may be inviting 
a very unwelcome lawsuit that could involve tens of 
millions in potential liability. 

American Bar Association Model Rules
For Professional Conduct

Client-Lawyer Relationship
Rule 1.4 Communication
(a) A lawyer shall:

(1) promptly inform the client of any decision or 
circumstance with respect to which the client’s informed 
consent, as defined in Rule 1.0(e), is required by these 
Rules;

(2) reasonably consult with the client about the means 
by which the client’s objectives are to be accomplished;

(3) keep the client reasonably informed about the 
status of the matter;

(4) promptly comply with reasonable requests for 
information; and

(5) consult with the client about any relevant limitation 
on the lawyer’s conduct when the lawyer knows that 
the client expects assistance not permitted by the 
Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent 
reasonably necessary to permit the client to make 
informed decisions regarding the representation.

Comment
[1]  Reasonable communication between the lawyer 
and the client is necessary for the client effectively to 
participate in the representation.

Communicating with Client

[2]  If these Rules require that a particular decision about 
the representation be made by the client, paragraph (a)
(1) requires that the lawyer promptly consult with and 
secure the client’s consent prior to taking action unless 
prior discussions with the client have resolved what 

action the client wants the lawyer to take. For example, 
a lawyer who receives from opposing counsel an offer 
of settlement in a civil controversy or a proffered plea 
bargain in a criminal case must promptly inform the 
client of its substance unless the client has previously 
indicated that the proposal will be acceptable or 
unacceptable or has authorized the lawyer to accept or 
to reject the offer. See Rule 1.2(a).

[3]  Paragraph (a)(2) requires the lawyer to reasonably 
consult with the client about the means to be used to 
accomplish the client’s objectives. In some situations 
— depending on both the importance of the action 
under consideration and the feasibility of consulting 
with the client — this duty will require consultation prior 
to taking action. In other circumstances, such as during 
a trial when an immediate decision must be made, the 
exigency of the situation may require the lawyer to act 
without prior consultation. In such cases the lawyer 
must nonetheless act reasonably to inform the client 
of actions the lawyer has taken on the client’s behalf.  
Additionally, paragraph (a)(3) requires that the lawyer 
keep the client reasonably informed about the status of 
the matter, such as significant developments affecting 
the timing or the substance of the representation.

[4]  A lawyer’s regular communication with clients will 
minimize the occasions on which a client will need to 
request information concerning the representation. 
When a client makes a reasonable request for 
information, however, paragraph (a)(4) requires prompt 
compliance with the request, or if a prompt response 
is not feasible, that the lawyer, or a member of the 
lawyer’s staff, acknowledge receipt of the request and 
advise the client when a response may be expected. 
A lawyer should promptly respond to or acknowledge 
client communications.

Explaining Matters

[5]  The client should have sufficient information to 
participate intelligently in decisions concerning the 
objectives of the representation and the means by 
which they are to be pursued, to the extent the client is 
willing and able to do so. Adequacy of communication 
depends in part on the kind of advice or assistance that 
is involved. For example, when there is time to explain 
a proposal made in a negotiation, the lawyer should 
review all important provisions with the client before 
proceeding to an agreement. In litigation a lawyer 
should explain the general strategy and prospects of 
success and ordinarily should consult the client on 
tactics that are likely to result in significant expense 



or to injure or coerce others. On the other hand, a 
lawyer ordinarily will not be expected to describe trial 
or negotiation strategy in detail. The guiding principle 
is that the lawyer should fulfill reasonable client 
expectations for information consistent with the duty to 
act in the client’s best interests, and the client’s overall 
requirements as to the character of representation. 
In certain circumstances, such as when a lawyer 
asks a client to consent to a representation affected 
by a conflict of interest, the client must give informed 
consent, as defined in Rule 1.0(e).

[6]  Ordinarily, the information to be provided is that 
appropriate for a client who is a comprehending and 
responsible adult. However, fully informing the client 
according to this standard may be impracticable, for 
example, where the client is a child or suffers from 
diminished capacity. See Rule 1.14. When the client 
is an organization or group, it is often impossible or 
inappropriate to inform every one of its members about 
its legal affairs; ordinarily, the lawyer should address 
communications to the appropriate officials of the 
organization. See Rule 1.13.  Where many routine 
matters are involved, a system of limited or occasional 
reporting may be arranged with the client.

Withholding Information

[7]  In some circumstances, a lawyer may be justified 
in delaying transmission of information when the client 
would be likely to react imprudently to an immediate 
communication. Thus, a lawyer might withhold a 
psychiatric diagnosis of a client when the examining 
psychiatrist indicates that disclosure would harm 
the client. A lawyer may not withhold information to 
serve the lawyer’s own interest or convenience or the 
interests or convenience of another person. Rules 
or court orders governing litigation may provide that 
information supplied to a lawyer may not be disclosed 
to the client. Rule 3.4(c) directs compliance with such 
rules or orders.
Client-Lawyer Relationship 
Rule 1.6 Confidentiality Of Information
(a) A lawyer shall not reveal information relating to 
the representation of a client unless the client gives 
informed consent, the disclosure is impliedly authorized 
in order to carry out the representation or the disclosure 
is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the 
representation of a client to the extent the lawyer 
reasonably believes necessary:

(1) to prevent reasonably certain death or substantial 
bodily harm;

(2) to prevent the client from committing a crime or 
fraud that is reasonably certain to result in substantial 
injury to the financial interests or property of another 
and in furtherance of which the client has used or is 
using the lawyer’s services;

(3) to prevent, mitigate or rectify substantial injury to 
the financial interests or property of another that is 
reasonably certain to result or has resulted from the 
client’s commission of a crime or fraud in furtherance of 
which the client has used the lawyer’s services;

(4) to secure legal advice about the lawyer’s compliance 
with these Rules;

(5) to establish a claim or defense on behalf of the 
lawyer in a controversy between the lawyer and the 
client, to establish a defense to a criminal charge or civil 
claim against the lawyer based upon conduct in which 
the client was involved, or to respond to allegations in 
any proceeding concerning the lawyer’s representation 
of the client; 

(6) to comply with other law or a court order; or

(7) to detect and resolve conflicts of interest arising 
from the lawyer’s change of employment or from 
changes in the composition or ownership of a firm, but 
only if the revealed information would not compromise 
the attorney-client privilege or otherwise prejudice the 
client. 

(c)  A lawyer shall make reasonable efforts to prevent 
the inadvertent or unauthorized disclosure of, or 
unauthorized access to, information relating to the 
representation of a client.

Comment
[1]  This Rule governs the disclosure by a lawyer of 
information relating to the representation of a client 
during the lawyer’s representation of the client. See 
Rule 1.18 for the lawyer’s duties with respect to 
information provided to the lawyer by a prospective 
client, Rule 1.9(c)(2) for the lawyer’s duty not to reveal 
information relating to the lawyer’s prior representation 
of a former client and Rules 1.8(b) and 1.9(c)(1) for 
the lawyer’s duties with respect to the use of such 
information to the disadvantage of clients and former 
clients.



[2]  A fundamental principle in the client-lawyer 
relationship is that, in the absence of the client’s informed 
consent, the lawyer must not reveal information relating 
to the representation. See Rule 1.0(e) for the definition 
of informed consent. This contributes to the trust that 
is the hallmark of the client-lawyer relationship. The 
client is thereby encouraged to seek legal assistance 
and to communicate fully and frankly with the lawyer 
even as to embarrassing or legally damaging subject 
matter. The lawyer needs this information to represent 
the client effectively and, if necessary, to advise the 
client to refrain from wrongful conduct. Almost without 
exception, clients come to lawyers in order to determine 
their rights and what is, in the complex of laws and 
regulations, deemed to be legal and correct. Based 
upon experience, lawyers know that almost all clients 
follow the advice given, and the law is upheld.

[3]  The principle of client-lawyer confidentiality is given 
effect by related bodies of law: the attorney-client 
privilege, the work product doctrine and the rule of 
confidentiality established in professional ethics. The 
attorney-client privilege and work product doctrine 
apply in judicial and other proceedings in which a 
lawyer may be called as a witness or otherwise required 
to produce evidence concerning a client. The rule of 
client-lawyer confidentiality applies in situations other 
than those where evidence is sought from the lawyer 
through compulsion of law. The confidentiality rule, for 
example, applies not only to matters communicated 
in confidence by the client but also to all information 
relating to the representation, whatever its source. A 
lawyer may not disclose such information except as 
authorized or required by the Rules of Professional 
Conduct or other law. See also Scope.

[4]  Paragraph (a) prohibits a lawyer from revealing 
information relating to the representation of a client. 
This prohibition also applies to disclosures by a 
lawyer that do not in themselves reveal protected 
information but could reasonably lead to the discovery 
of such information by a third person. A lawyer’s use 
of a hypothetical to discuss issues relating to the 
representation is permissible so long as there is no 
reasonable likelihood that the listener will be able 
to ascertain the identity of the client or the situation 
involved.

Authorized Disclosure

[5]  Except to the extent that the client’s instructions or 
special circumstances limit that authority, a lawyer is 
impliedly authorized to make disclosures about a client 

when appropriate in carrying out the representation. 
In some situations, for example, a lawyer may be 
impliedly authorized to admit a fact that cannot properly 
be disputed or to make a disclosure that facilitates a 
satisfactory conclusion to a matter. Lawyers in a firm 
may, in the course of the firm’s practice, disclose to each 
other information relating to a client of the firm, unless 
the client has instructed that particular information be 
confined to specified lawyers.

Disclosure Adverse to Client

[6]  Although the public interest is usually best 
served by a strict rule requiring lawyers to preserve 
the confidentiality of information relating to the 
representation of their clients, the confidentiality rule 
is subject to limited exceptions. Paragraph (b)(1) 
recognizes the overriding value of life and physical 
integrity and permits disclosure reasonably necessary 
to prevent reasonably certain death or substantial 
bodily harm. Such harm is reasonably certain to occur 
if it will be suffered imminently or if there is a present 
and substantial threat that a person will suffer such 
harm at a later date if the lawyer fails to take action 
necessary to eliminate the threat. Thus, a lawyer 
who knows that a client has accidentally discharged 
toxic waste into a town’s water supply may reveal this 
information to the authorities if there is a present and 
substantial risk that a person who drinks the water will 
contract a life-threatening or debilitating disease and 
the lawyer’s disclosure is necessary to eliminate the 
threat or reduce the number of victims.

[7]  Paragraph (b)(2) is a limited exception to the rule 
of confidentiality that permits the lawyer to reveal 
information to the extent necessary to enable affected 
persons or appropriate authorities to prevent the client 
from committing a crime or fraud, as defined in Rule 
1.0(d), that is reasonably certain to result in substantial 
injury to the financial or property interests of another 
and in furtherance of which the client has used or is 
using the lawyer’s services. Such a serious abuse 
of the client-lawyer relationship by the client forfeits 
the protection of this Rule. The client can, of course, 
prevent such disclosure by refraining from the wrongful 
conduct. Although paragraph (b)(2) does not require 
the lawyer to reveal the client’s misconduct, the lawyer 
may not counsel or assist the client in conduct the lawyer 
knows is criminal or fraudulent. See Rule 1.2(d). See 
also Rule 1.16 with respect to the lawyer’s obligation 
or right to withdraw from the representation of the 
client in such circumstances, and Rule 1.13(c), which 
permits the lawyer, where the client is an organization, 



to reveal information relating to the representation in 
limited circumstances.

[8]  Paragraph (b)(3) addresses the situation in which 
the lawyer does not learn of the client’s crime or fraud 
until after it has been consummated. Although the 
client no longer has the option of preventing disclosure 
by refraining from the wrongful conduct, there will be 
situations in which the loss suffered by the affected 
person can be prevented, rectified or mitigated. In such 
situations, the lawyer may disclose information relating 
to the representation to the extent necessary to enable 
the affected persons to prevent or mitigate reasonably 
certain losses or to attempt to recoup their losses. 
Paragraph (b)(3) does not apply when a person who 
has committed a crime or fraud thereafter employs a 
lawyer for representation concerning that offense.

[9]  A lawyer’s confidentiality obligations do not preclude 
a lawyer from securing confidential legal advice about 
the lawyer’s personal responsibility to comply with 
these Rules. In most situations, disclosing information 
to secure such advice will be impliedly authorized for 
the lawyer to carry out the representation. Even when 
the disclosure is not impliedly authorized, paragraph (b)
(4) permits such disclosure because of the importance 
of a lawyer’s compliance with the Rules of Professional 
Conduct.

[10]  Where a legal claim or disciplinary charge alleges 
complicity of the lawyer in a client’s conduct or other 
misconduct of the lawyer involving representation of 
the client, the lawyer may respond to the extent the 
lawyer reasonably believes necessary to establish 
a defense. The same is true with respect to a claim 
involving the conduct or representation of a former 
client. Such a charge can arise in a civil, criminal, 
disciplinary or other proceeding and can be based on 
a wrong allegedly committed by the lawyer against 
the client or on a wrong alleged by a third person, for 
example, a person claiming to have been defrauded by 
the lawyer and client acting together. The lawyer’s right 
to respond arises when an assertion of such complicity 
has been made. Paragraph (b)(5) does not require the 
lawyer to await the commencement of an action or 
proceeding that charges such complicity, so that the 
defense may be established by responding directly to a 
third party who has made such an assertion. The right 
to defend also applies, of course, where a proceeding 
has been commenced.

[11]   A lawyer entitled to a fee is permitted by paragraph 
(b)(5) to prove the services rendered in an action to 

collect it. This aspect of the rule expresses the principle 
that the beneficiary of a fiduciary relationship may not 
exploit it to the detriment of the fiduciary.

[12]   Other law may require that a lawyer disclose 
information about a client. Whether such a law 
supersedes Rule 1.6 is a question of law beyond the 
scope of these Rules. When disclosure of information 
relating to the representation appears to be required by 
other law, the lawyer must discuss the matter with the 
client to the extent required by Rule 1.4. If, however, 
the other law supersedes this Rule and requires 
disclosure, paragraph (b)(6) permits the lawyer to 
make such disclosures as are necessary to comply 
with the law.

Detection of Conflicts of Interest

[13]   Paragraph (b)(7) recognizes that lawyers in 
different firms may need to disclose limited information 
to each other to detect and resolve conflicts of interest, 
such as when a lawyer is considering an association 
with another firm, two or more firms are considering a 
merger, or a lawyer is considering the purchase of a law 
practice.  See Rule 1.17, Comment [7].  Under these 
circumstances, lawyers and law firms are permitted to 
disclose limited information, but only once substantive 
discussions regarding the new relationship have 
occurred.  Any such disclosure should ordinarily include 
no more than the identity of the persons and entities 
involved in a matter, a brief summary of the general 
issues involved, and information about whether the 
matter has terminated.  Even this limited information, 
however, should be disclosed only to the extent 
reasonably necessary to detect and resolve conflicts 
of interest that might arise from the possible new 
relationship.  Moreover, the disclosure of any information 
is prohibited if it would compromise the attorney-client 
privilege or otherwise prejudice the client (e.g., the fact 
that a corporate client is seeking advice on a corporate 
takeover that has not been publicly announced; that 
a person has consulted a lawyer about the possibility 
of divorce before the person’s intentions are known to 
the person’s spouse; or that a person has consulted 
a lawyer about a criminal investigation that has not 
led to a public charge).  Under those circumstances, 
paragraph (a) prohibits disclosure unless the client 
or former client gives informed consent.  A lawyer’s 
fiduciary duty to the lawyer’s firm may also govern a 
lawyer’s conduct when exploring an association with 
another firm and is beyond the scope of these Rules.

[14]   Any information disclosed pursuant to paragraph 



(b)(7) may be used or further disclosed only to the 
extent necessary to detect and resolve conflicts of 
interest.  Paragraph (b)(7) does not restrict the use 
of information acquired by means independent of any 
disclosure pursuant to paragraph (b)(7).  Paragraph (b)
(7) also does not affect the disclosure of information 
within a law firm when the disclosure is otherwise 
authorized, see Comment [5], such as when a lawyer 
in a firm discloses information to another lawyer in the 
same firm to detect and resolve conflicts of interest 
that could arise in connection with undertaking a new 
representation.

[15]   A lawyer may be ordered to reveal information 
relating to the representation of a client by a court or 
by another tribunal or governmental entity claiming 
authority pursuant to other law to compel the disclosure. 
Absent informed consent of the client to do otherwise, 
the lawyer should assert on behalf of the client all 
nonfrivolous claims that the order is not authorized by 
other law or that the information sought is protected 
against disclosure by the attorney-client privilege 
or other applicable law. In the event of an adverse 
ruling, the lawyer must consult with the client about 
the possibility of appeal to the extent required by Rule 
1.4. Unless review is sought, however, paragraph (b)
(6) permits the lawyer to comply with the court’s order.

[16]   Paragraph (b) permits disclosure only to the 
extent the lawyer reasonably believes the disclosure is 
necessary to accomplish one of the purposes specified. 
Where practicable, the lawyer should first seek to 
persuade the client to take suitable action to obviate 
the need for disclosure. In any case, a disclosure 
adverse to the client’s interest should be no greater 
than the lawyer reasonably believes necessary to 
accomplish the purpose. If the disclosure will be made 
in connection with a judicial proceeding, the disclosure 
should be made in a manner that limits access to the 
information to the tribunal or other persons having a 
need to know it and appropriate protective orders or 
other arrangements should be sought by the lawyer to 
the fullest extent practicable.

[17]   Paragraph (b) permits but does not require 
the disclosure of information relating to a client’s 
representation to accomplish the purposes specified 
in paragraphs (b)(1) through (b)(6). In exercising the 
discretion conferred by this Rule, the lawyer may 
consider such factors as the nature of the lawyer’s 
relationship with the client and with those who might 
be injured by the client, the lawyer’s own involvement 
in the transaction and factors that may extenuate the 

conduct in question. A lawyer’s decision not to disclose 
as permitted by paragraph (b) does not violate this 
Rule. Disclosure may be required, however, by other 
Rules. Some Rules require disclosure only if such 
disclosure would be permitted by paragraph (b). See 
Rules 1.2(d), 4.1(b), 8.1 and 8.3. Rule 3.3, on the 
other hand, requires disclosure in some circumstances 
regardless of whether such disclosure is permitted by 
this Rule. See Rule 3.3(c).

Acting Competently to Preserve Confidentiality

[18]   Paragraph (c) requires a lawyer to act competently 
to safeguard information relating to the representation 
of a client against unauthorized access by third parties 
and against inadvertent or unauthorized disclosure 
by the lawyer or other persons who are participating 
in the representation of the client or who are subject 
to the lawyer’s supervision. See Rules 1.1, 5.1 and 
5.3.  The unauthorized access to, or the inadvertent or 
unauthorized disclosure of, information relating to the 
representation of a client does not constitute a violation 
of paragraph (c) if the lawyer has made reasonable 
efforts to prevent the access or disclosure.  Factors to 
be considered in determining the reasonableness of 
the lawyer’s efforts include, but are not limited to, the 
sensitivity of the information, the likelihood of disclosure 
if additional safeguards are not employed, the cost 
of employing additional safeguards, the difficulty of 
implementing the safeguards, and the extent to which 
the safeguards adversely affect the lawyer’s ability to 
represent clients (e.g., by making a device or important 
piece of software excessively difficult to use). A client 
may require the lawyer to implement special security 
measures not required by this Rule or may give 
informed consent to forgo security measures that would 
otherwise be required by this Rule.  Whether a lawyer 
may be required to take additional steps to safeguard 
a client’s information in order to comply with other law, 
such as state and federal laws that govern data privacy 
or that impose notification requirements upon the loss 
of, or unauthorized access to, electronic information, is 
beyond the scope of these Rules.  For a lawyer’s duties 
when sharing information with nonlawyers outside the 
lawyer’s own firm, see Rule 5.3, Comments [3]-[4].       

[19]   When transmitting a communication that includes 
information relating to the representation of a client, 
the lawyer must take reasonable precautions to 
prevent the information from coming into the hands of 
unintended recipients. This duty, however, does not 
require that the lawyer use special security measures 
if the method of communication affords a reasonable 



expectation of privacy. Special circumstances, 
however, may warrant special precautions. Factors to 
be considered in determining the reasonableness of 
the lawyer’s expectation of confidentiality include the 
sensitivity of the information and the extent to which 
the privacy of the communication is protected by law 
or by a confidentiality agreement. A client may require 
the lawyer to implement special security measures not 
required by this Rule or may give informed consent 
to the use of a means of communication that would 
otherwise be prohibited by this Rule.  Whether a lawyer 
may be required to take additional steps in order to 
comply with other law, such as state and federal laws 
that govern data privacy, is beyond the scope of these 
Rules.

Former Client

[20]   The duty of confidentiality continues after the 
client-lawyer relationship has terminated. See Rule 
1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against 
using such information to the disadvantage of the 
former client.

Client-Lawyer Relationship
Rule 1.7 Conflict Of Interest: Current Clients
(a) Except as provided in paragraph (b), a lawyer shall 
not represent a client if the representation involves a 
concurrent conflict of interest. A concurrent conflict of 
interest exists if:

(1) the representation of one client will be directly 
adverse to another client; or

(2) there is a significant risk that the representation 
of one or more clients will be materially limited by the 
lawyer’s responsibilities to another client, a former 
client or a third person or by a personal interest of the 
lawyer.

(b) Notwithstanding the existence of a concurrent 
conflict of interest under paragraph (a), a lawyer may 
represent a client if:

(1) the lawyer reasonably believes that the lawyer will be 
able to provide competent and diligent representation 
to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of 
a claim by one client against another client represented 
by the lawyer in the same litigation or other proceeding 

before a tribunal; and

(4) each affected client gives informed consent, 
confirmed in writing.

Comment
General Principles

[1] Loyalty and independent judgment are essential 
elements in the lawyer’s relationship to a client. 
Concurrent conflicts of interest can arise from the 
lawyer’s responsibilities to another client, a former client 
or a third person or from the lawyer’s own interests. For 
specific Rules regarding certain concurrent conflicts 
of interest, see Rule 1.8. For former client conflicts of 
interest, see Rule 1.9. For conflicts of interest involving 
prospective clients, see Rule 1.18. For definitions of 
“informed consent” and “confirmed in writing,” see Rule 
1.0(e) and (b).

[2] Resolution of a conflict of interest problem under 
this Rule requires the lawyer to: 1) clearly identify the 
client or clients; 2) determine whether a conflict of 
interest exists; 3) decide whether the representation 
may be undertaken despite the existence of a conflict, 
i.e., whether the conflict is consentable; and 4) if so, 
consult with the clients affected under paragraph (a) 
and obtain their informed consent, confirmed in writing. 
The clients affected under paragraph (a) include both 
of the clients referred to in paragraph (a)(1) and the 
one or more clients whose representation might be 
materially limited under paragraph (a)(2).

[3] A conflict of interest may exist before representation 
is undertaken, in which event the representation must 
be declined, unless the lawyer obtains the informed 
consent of each client under the conditions of paragraph 
(b). To determine whether a conflict of interest exists, 
a lawyer should adopt reasonable procedures, 
appropriate for the size and type of firm and practice, 
to determine in both litigation and non-litigation matters 
the persons and issues involved. See also Comment 
to Rule 5.1. Ignorance caused by a failure to institute 
such procedures will not excuse a lawyer’s violation 
of this Rule. As to whether a client-lawyer relationship 
exists or, having once been established, is continuing, 
see Comment to Rule 1.3 and Scope.

[4] If a conflict arises after representation has been 
undertaken, the lawyer ordinarily must withdraw from 
the representation, unless the lawyer has obtained the 
informed consent of the client under the conditions of 
paragraph (b). See Rule 1.16. Where more than one 



client is involved, whether the lawyer may continue 
to represent any of the clients is determined both by 
the lawyer’s ability to comply with duties owed to the 
former client and by the lawyer’s ability to represent 
adequately the remaining client or clients, given the 
lawyer’s duties to the former client. See Rule 1.9. See 
also Comments [5] and [29].

[5] Unforeseeable developments, such as changes in 
corporate and other organizational affiliations or the 
addition or realignment of parties in litigation, might 
create conflicts in the midst of a representation, as when 
a company sued by the lawyer on behalf of one client is 
bought by another client represented by the lawyer in 
an unrelated matter. Depending on the circumstances, 
the lawyer may have the option to withdraw from one 
of the representations in order to avoid the conflict. 
The lawyer must seek court approval where necessary 
and take steps to minimize harm to the clients. See 
Rule 1.16. The lawyer must continue to protect the 
confidences of the client from whose representation 
the lawyer has withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a current client prohibits undertaking 
representation directly adverse to that client without 
that client’s informed consent. Thus, absent consent, a 
lawyer may not act as an advocate in one matter against 
a person the lawyer represents in some other matter, 
even when the matters are wholly unrelated. The client 
as to whom the representation is directly adverse is 
likely to feel betrayed, and the resulting damage to the 
client-lawyer relationship is likely to impair the lawyer’s 
ability to represent the client effectively. In addition, the 
client on whose behalf the adverse representation is 
undertaken reasonably may fear that the lawyer will 
pursue that client’s case less effectively out of deference 
to the other client, i.e., that the representation may be 
materially limited by the lawyer’s interest in retaining 
the current client. Similarly, a directly adverse conflict 
may arise when a lawyer is required to cross-examine 
a client who appears as a witness in a lawsuit involving 
another client, as when the testimony will be damaging 
to the client who is represented in the lawsuit. On 
the other hand, simultaneous representation in 
unrelated matters of clients whose interests are only 
economically adverse, such as representation of 
competing economic enterprises in unrelated litigation, 
does not ordinarily constitute a conflict of interest and 
thus may not require consent of the respective clients.

[7] Directly adverse conflicts can also arise in 

transactional matters. For example, if a lawyer is asked 
to represent the seller of a business in negotiations 
with a buyer represented by the lawyer, not in the same 
transaction but in another, unrelated matter, the lawyer 
could not undertake the representation without the 
informed consent of each client.

Identifying Conflicts of Interest: Material Limitation

[8] Even where there is no direct adverseness, a 
conflict of interest exists if there is a significant risk 
that a lawyer’s ability to consider, recommend or carry 
out an appropriate course of action for the client will 
be materially limited as a result of the lawyer’s other 
responsibilities or interests. For example, a lawyer asked 
to represent several individuals seeking to form a joint 
venture is likely to be materially limited in the lawyer’s 
ability to recommend or advocate all possible positions 
that each might take because of the lawyer’s duty of 
loyalty to the others. The conflict in effect forecloses 
alternatives that would otherwise be available to the 
client. The mere possibility of subsequent harm does 
not itself require disclosure and consent. The critical 
questions are the likelihood that a difference in interests 
will eventuate and, if it does, whether it will materially 
interfere with the lawyer’s independent professional 
judgment in considering alternatives or foreclose 
courses of action that reasonably should be pursued 
on behalf of the client.

Lawyer’s Responsibilities to Former Clients and Other 
Third Persons

[9] In addition to conflicts with other current clients, a 
lawyer’s duties of loyalty and independence may be 
materially limited by responsibilities to former clients 
under Rule 1.9 or by the lawyer’s responsibilities to 
other persons, such as fiduciary duties arising from 
a lawyer’s service as a trustee, executor or corporate 
director.

Personal Interest Conflicts

[10] The lawyer’s own interests should not be permitted 
to have an adverse effect on representation of a client. 
For example, if the probity of a lawyer’s own conduct in 
a transaction is in serious question, it may be difficult 
or impossible for the lawyer to give a client detached 
advice. Similarly, when a lawyer has discussions 
concerning possible employment with an opponent 
of the lawyer’s client, or with a law firm representing 
the opponent, such discussions could materially limit 
the lawyer’s representation of the client. In addition, 



a lawyer may not allow related business interests to 
affect representation, for example, by referring clients 
to an enterprise in which the lawyer has an undisclosed 
financial interest. See Rule 1.8 for specific Rules 
pertaining to a number of personal interest conflicts, 
including business transactions with clients. See also 
Rule 1.10 (personal interest conflicts under Rule 1.7 
ordinarily are not imputed to other lawyers in a law 
firm).

[11] When lawyers representing different clients in the 
same matter or in substantially related matters are 
closely related by blood or marriage, there may be a 
significant risk that client confidences will be revealed 
and that the lawyer’s family relationship will interfere 
with both loyalty and independent professional 
judgment. As a result, each client is entitled to know 
of the existence and implications of the relationship 
between the lawyers before the lawyer agrees to 
undertake the representation. Thus, a lawyer related to 
another lawyer, e.g., as parent, child, sibling or spouse, 
ordinarily may not represent a client in a matter where 
that lawyer is representing another party, unless each 
client gives informed consent. The disqualification 
arising from a close family relationship is personal 
and ordinarily is not imputed to members of firms with 
whom the lawyers are associated. See Rule 1.10.

[12] A lawyer is prohibited from engaging in sexual 
relationships with a client unless the sexual relationship 
predates the formation of the client-lawyer relationship. 
See Rule 1.8(j).

Interest of Person Paying for a Lawyer’s Service

[13] A lawyer may be paid from a source other than the 
client, including a co-client, if the client is informed of 
that fact and consents and the arrangement does not 
compromise the lawyer’s duty of loyalty or independent 
judgment to the client. See Rule 1.8(f). If acceptance 
of the payment from any other source presents a 
significant risk that the lawyer’s representation of the 
client will be materially limited by the lawyer’s own 
interest in accommodating the person paying the 
lawyer’s fee or by the lawyer’s responsibilities to a 
payer who is also a co-client, then the lawyer must 
comply with the requirements of paragraph (b) before 
accepting the representation, including determining 
whether the conflict is consentable and, if so, that the 
client has adequate information about the material 
risks of the representation.

Prohibited Representations

[14] Ordinarily, clients may consent to representation 
notwithstanding a conflict. However, as indicated in 
paragraph (b), some conflicts are nonconsentable, 
meaning that the lawyer involved cannot properly 
ask for such agreement or provide representation on 
the basis of the client’s consent. When the lawyer is 
representing more than one client, the question of 
consentability must be resolved as to each client.

[15] Consentability is typically determined by 
considering whether the interests of the clients will be 
adequately protected if the clients are permitted to give 
their informed consent to representation burdened by 
a conflict of interest. Thus, under paragraph (b)(1), 
representation is prohibited if in the circumstances 
the lawyer cannot reasonably conclude that the 
lawyer will be able to provide competent and diligent 
representation. See Rule 1.1 (competence) and Rule 
1.3 (diligence).

[16] Paragraph (b)(2) describes conflicts that are 
nonconsentable because the representation is 
prohibited by applicable law. For example, in some 
states substantive law provides that the same lawyer 
may not represent more than one defendant in a 
capital case, even with the consent of the clients, and 
under federal criminal statutes certain representations 
by a former government lawyer are prohibited, despite 
the informed consent of the former client. In addition, 
decisional law in some states limits the ability of a 
governmental client, such as a municipality, to consent 
to a conflict of interest.

[17] Paragraph (b)(3) describes conflicts that are 
nonconsentable because of the institutional interest in 
vigorous development of each client’s position when 
the clients are aligned directly against each other in the 
same litigation or other proceeding before a tribunal. 
Whether clients are aligned directly against each 
other within the meaning of this paragraph requires 
examination of the context of the proceeding. Although 
this paragraph does not preclude a lawyer’s multiple 
representation of adverse parties to a mediation 
(because mediation is not a proceeding before a 
“tribunal” under Rule 1.0(m)), such representation may 
be precluded by paragraph (b)(1).

Informed Consent

[18] Informed consent requires that each affected 
client be aware of the relevant circumstances and of 
the material and reasonably foreseeable ways that the 



conflict could have adverse effects on the interests of 
that client. See Rule 1.0(e) (informed consent). The 
information required depends on the nature of the 
conflict and the nature of the risks involved. When 
representation of multiple clients in a single matter 
is undertaken, the information must include the 
implications of the common representation, including 
possible effects on loyalty, confidentiality and the 
attorney-client privilege and the advantages and 
risks involved. See Comments [30] and [31] (effect of 
common representation on confidentiality).

[19] Under some circumstances it may be impossible 
to make the disclosure necessary to obtain consent. 
For example, when the lawyer represents different 
clients in related matters and one of the clients refuses 
to consent to the disclosure necessary to permit the 
other client to make an informed decision, the lawyer 
cannot properly ask the latter to consent. In some cases 
the alternative to common representation can be that 
each party may have to obtain separate representation 
with the possibility of incurring additional costs. These 
costs, along with the benefits of securing separate 
representation, are factors that may be considered 
by the affected client in determining whether common 
representation is in the client’s interests.

Consent Confirmed in Writing

[20] Paragraph (b) requires the lawyer to obtain the 
informed consent of the client, confirmed in writing. 
Such a writing may consist of a document executed 
by the client or one that the lawyer promptly records 
and transmits to the client following an oral consent. 
See Rule 1.0(b). See also Rule 1.0(n) (writing includes 
electronic transmission). If it is not feasible to obtain or 
transmit the writing at the time the client gives informed 
consent, then the lawyer must obtain or transmit it 
within a reasonable time thereafter. See Rule 1.0(b). 
The requirement of a writing does not supplant the 
need in most cases for the lawyer to talk with the 
client, to explain the risks and advantages, if any, of 
representation burdened with a conflict of interest, 
as well as reasonably available alternatives, and to 
afford the client a reasonable opportunity to consider 
the risks and alternatives and to raise questions and 
concerns. Rather, the writing is required in order to 
impress upon clients the seriousness of the decision 
the client is being asked to make and to avoid disputes 
or ambiguities that might later occur in the absence of 
a writing.

Revoking Consent

[21] A client who has given consent to a conflict 
may revoke the consent and, like any other client, 
may terminate the lawyer’s representation at any 
time. Whether revoking consent to the client’s own 
representation precludes the lawyer from continuing to 
represent other clients depends on the circumstances, 
including the nature of the conflict, whether the client 
revoked consent because of a material change in 
circumstances, the reasonable expectations of the 
other client and whether material detriment to the other 
clients or the lawyer would result.

Consent to Future Conflict

[22] Whether a lawyer may properly request a client to 
waive conflicts that might arise in the future is subject 
to the test of paragraph (b). The effectiveness of such 
waivers is generally determined by the extent to which 
the client reasonably understands the material risks 
that the waiver entails. The more comprehensive the 
explanation of the types of future representations that 
might arise and the actual and reasonably foreseeable 
adverse consequences of those representations, 
the greater the likelihood that the client will have the 
requisite understanding. Thus, if the client agrees to 
consent to a particular type of conflict with which the 
client is already familiar, then the consent ordinarily 
will be effective with regard to that type of conflict. 
If the consent is general and open-ended, then the 
consent ordinarily will be ineffective, because it is not 
reasonably likely that the client will have understood the 
material risks involved. On the other hand, if the client 
is an experienced user of the legal services involved 
and is reasonably informed regarding the risk that a 
conflict may arise, such consent is more likely to be 
effective, particularly if, e.g., the client is independently 
represented by other counsel in giving consent and the 
consent is limited to future conflicts unrelated to the 
subject of the representation. In any case, advance 
consent cannot be effective if the circumstances that 
materialize in the future are such as would make the 
conflict nonconsentable under paragraph (b).

Conflicts in Litigation

[23] Paragraph (b)(3) prohibits representation of 
opposing parties in the same litigation, regardless of 
the clients’ consent. On the other hand, simultaneous 
representation of parties whose interests in litigation 
may conflict, such as coplaintiffs or codefendants, is 
governed by paragraph (a)(2). A conflict may exist 
by reason of substantial discrepancy in the parties’ 



testimony, incompatibility in positions in relation to an 
opposing party or the fact that there are substantially 
different possibilities of settlement of the claims or 
liabilities in question. Such conflicts can arise in 
criminal cases as well as civil. The potential for conflict 
of interest in representing multiple defendants in a 
criminal case is so grave that ordinarily a lawyer should 
decline to represent more than one codefendant. On 
the other hand, common representation of persons 
having similar interests in civil litigation is proper if the 
requirements of paragraph (b) are met.

[24] Ordinarily a lawyer may take inconsistent legal 
positions in different tribunals at different times 
on behalf of different clients. The mere fact that 
advocating a legal position on behalf of one client 
might create precedent adverse to the interests of a 
client represented by the lawyer in an unrelated matter 
does not create a conflict of interest. A conflict of 
interest exists, however, if there is a significant risk that 
a lawyer’s action on behalf of one client will materially 
limit the lawyer’s effectiveness in representing another 
client in a different case; for example, when a decision 
favoring one client will create a precedent likely to 
seriously weaken the position taken on behalf of the 
other client. Factors relevant in determining whether 
the clients need to be advised of the risk include: where 
the cases are pending, whether the issue is substantive 
or procedural, the temporal relationship between the 
matters, the significance of the issue to the immediate 
and long-term interests of the clients involved and 
the clients’ reasonable expectations in retaining the 
lawyer. If there is significant risk of material limitation, 
then absent informed consent of the affected clients, 
the lawyer must refuse one of the representations or 
withdraw from one or both matters.

[25] When a lawyer represents or seeks to represent 
a class of plaintiffs or defendants in a class-action 
lawsuit, unnamed members of the class are ordinarily 
not considered to be clients of the lawyer for purposes 
of applying paragraph (a)(1) of this Rule. Thus, the 
lawyer does not typically need to get the consent of 
such a person before representing a client suing the 
person in an unrelated matter. Similarly, a lawyer 
seeking to represent an opponent in a class action 
does not typically need the consent of an unnamed 
member of the class whom the lawyer represents in an 
unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraphs (a)(1) and 

(a)(2) arise in contexts other than litigation. For a 
discussion of directly adverse conflicts in transactional 
matters, see Comment [7]. Relevant factors in 
determining whether there is significant potential for 
material limitation include the duration and intimacy 
of the lawyer’s relationship with the client or clients 
involved, the functions being performed by the lawyer, 
the likelihood that disagreements will arise and the likely 
prejudice to the client from the conflict. The question is 
often one of proximity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate 
planning and estate administration. A lawyer may be 
called upon to prepare wills for several family members, 
such as husband and wife, and, depending upon the 
circumstances, a conflict of interest may be present. In 
estate administration the identity of the client may be 
unclear under the law of a particular jurisdiction. Under 
one view, the client is the fiduciary; under another view 
the client is the estate or trust, including its beneficiaries. 
In order to comply with conflict of interest rules, the 
lawyer should make clear the lawyer’s relationship to 
the parties involved.

[28] Whether a conflict is consentable depends on the 
circumstances. For example, a lawyer may not represent 
multiple parties to a negotiation whose interests are 
fundamentally antagonistic to each other, but common 
representation is permissible where the clients are 
generally aligned in interest even though there is some 
difference in interest among them. Thus, a lawyer may 
seek to establish or adjust a relationship between clients 
on an amicable and mutually advantageous basis; for 
example, in helping to organize a business in which 
two or more clients are entrepreneurs, working out the 
financial reorganization of an enterprise in which two 
or more clients have an interest or arranging a property 
distribution in settlement of an estate. The lawyer seeks 
to resolve potentially adverse interests by developing 
the parties’ mutual interests. Otherwise, each party 
might have to obtain separate representation, with the 
possibility of incurring additional cost, complication or 
even litigation. Given these and other relevant factors, 
the clients may prefer that the lawyer act for all of them.

Special Considerations in Common Representation

[29] In considering whether to represent multiple 
clients in the same matter, a lawyer should be mindful 
that if the common representation fails because the 
potentially adverse interests cannot be reconciled, 
the result can be additional cost, embarrassment and 
recrimination. Ordinarily, the lawyer will be forced 



to withdraw from representing all of the clients if the 
common representation fails. In some situations, the 
risk of failure is so great that multiple representation 
is plainly impossible. For example, a lawyer cannot 
undertake common representation of clients where 
contentious litigation or negotiations between them 
are imminent or contemplated. Moreover, because the 
lawyer is required to be impartial between commonly 
represented clients, representation of multiple clients 
is improper when it is unlikely that impartiality can be 
maintained. Generally, if the relationship between the 
parties has already assumed antagonism, the possibility 
that the clients’ interests can be adequately served 
by common representation is not very good. Other 
relevant factors are whether the lawyer subsequently 
will represent both parties on a continuing basis and 
whether the situation involves creating or terminating a 
relationship between the parties.

[30] A particularly important factor in determining the 
appropriateness of common representation is the effect 
on client-lawyer confidentiality and the attorney-client 
privilege. With regard to the attorney-client privilege, 
the prevailing rule is that, as between commonly 
represented clients, the privilege does not attach. 
Hence, it must be assumed that if litigation eventuates 
between the clients, the privilege will not protect any 
such communications, and the clients should be so 
advised.

[31] As to the duty of confidentiality, continued common 
representation will almost certainly be inadequate if one 
client asks the lawyer not to disclose to the other client 
information relevant to the common representation. 
This is so because the lawyer has an equal duty of 
loyalty to each client, and each client has the right to 
be informed of anything bearing on the representation 
that might affect that client’s interests and the right to 
expect that the lawyer will use that information to that 
client’s benefit. See Rule 1.4. The lawyer should, at 
the outset of the common representation and as part 
of the process of obtaining each client’s informed 
consent, advise each client that information will be 
shared and that the lawyer will have to withdraw if 
one client decides that some matter material to the 
representation should be kept from the other. In limited 
circumstances, it may be appropriate for the lawyer to 
proceed with the representation when the clients have 
agreed, after being properly informed, that the lawyer 
will keep certain information confidential. For example, 
the lawyer may reasonably conclude that failure to 
disclose one client’s trade secrets to another client will 
not adversely affect representation involving a joint 

venture between the clients and agree to keep that 
information confidential with the informed consent of 
both clients.

[32] When seeking to establish or adjust a relationship 
between clients, the lawyer should make clear that 
the lawyer’s role is not that of partisanship normally 
expected in other circumstances and, thus, that 
the clients may be required to assume greater 
responsibility for decisions than when each client is 
separately represented. Any limitations on the scope 
of the representation made necessary as a result of 
the common representation should be fully explained 
to the clients at the outset of the representation. See 
Rule 1.2(c).

[33] Subject to the above limitations, each client in 
the common representation has the right to loyal and 
diligent representation and the protection of Rule 1.9 
concerning the obligations to a former client. The client 
also has the right to discharge the lawyer as stated in 
Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other 
organization does not, by virtue of that representation, 
necessarily represent any constituent or affiliated 
organization, such as a parent or subsidiary. See Rule 
1.13(a). Thus, the lawyer for an organization is not barred 
from accepting representation adverse to an affiliate 
in an unrelated matter, unless the circumstances are 
such that the affiliate should also be considered a client 
of the lawyer, there is an understanding between the 
lawyer and the organizational client that the lawyer will 
avoid representation adverse to the client’s affiliates, 
or the lawyer’s obligations to either the organizational 
client or the new client are likely to limit materially the 
lawyer’s representation of the other client.

[35] A lawyer for a corporation or other organization 
who is also a member of its board of directors should 
determine whether the responsibilities of the two roles 
may conflict. The lawyer may be called on to advise the 
corporation in matters involving actions of the directors. 
Consideration should be given to the frequency with 
which such situations may arise, the potential intensity 
of the conflict, the effect of the lawyer’s resignation 
from the board and the possibility of the corporation’s 
obtaining legal advice from another lawyer in such 
situations. If there is material risk that the dual role will 
compromise the lawyer’s independence of professional 
judgment, the lawyer should not serve as a director 



or should cease to act as the corporation’s lawyer 
when conflicts of interest arise. The lawyer should 
advise the other members of the board that in some 
circumstances matters discussed at board meetings 
while the lawyer is present in the capacity of director 
might not be protected by the attorney-client privilege 
and that conflict of interest considerations might require 
the lawyer’s recusal as a director or might require the 
lawyer and the lawyer’s firm to decline representation 
of the corporation in a matter.

Client-Lawyer Relationship 
Rule 1.13 Organization As Client
(a) A lawyer employed or retained by an organization 
represents the organization acting through its duly 
authorized constituents.

(b) If a lawyer for an organization knows that an 
officer, employee or other person associated with 
the organization is engaged in action, intends 
to act or refuses to act in a matter related to the 
representation that is a violation of a legal obligation to 
the organization, or a violation of law that reasonably 
might be imputed to the organization, and that is likely 
to result in substantial injury to the organization, then 
the lawyer shall proceed as is reasonably necessary in 
the best interest of the organization. Unless the lawyer 
reasonably believes that it is not necessary in the best 
interest of the organization to do so, the lawyer shall 
refer the matter to higher authority in the organization, 
including, if warranted by the circumstances to 
the highest authority that can act on behalf of the 
organization as determined by applicable law.

(c) Except as provided in paragraph (d), if

(1) despite the lawyer’s efforts in accordance with 
paragraph (b) the highest authority that can act 
on behalf of the organization insists upon or fails to 
address in a timely and appropriate manner an action, 
or a refusal to act, that is clearly a violation of law, and

(2) the lawyer reasonably believes that the violation is 
reasonably certain to result in substantial injury to the 
organization,

then the lawyer may reveal information relating to the 
representation whether or not Rule 1.6 permits such 
disclosure, but only if and to the extent the lawyer 
reasonably believes necessary to prevent substantial 
injury to the organization.

(d) Paragraph (c) shall not apply with respect to 
information relating to a lawyer’s representation of an 
organization to investigate an alleged violation of law, 
or to defend the organization or an officer, employee 
or other constituent associated with the organization 
against a claim arising out of an alleged violation of 
law.

(e) A lawyer who reasonably believes that he or she has 
been discharged because of the lawyer’s actions taken 
pursuant to paragraphs (b) or (c), or who withdraws 
under circumstances that require or permit the lawyer 
to take action under either of those paragraphs, shall 
proceed as the lawyer reasonably believes necessary 
to assure that the organization’s highest authority is 
informed of the lawyer’s discharge or withdrawal.

(f) In dealing with an organization’s directors, 
officers, employees, members, shareholders or other 
constituents, a lawyer shall explain the identity of the 
client when the lawyer knows or reasonably should 
know that the organization’s interests are adverse 
to those of the constituents with whom the lawyer is 
dealing.

(g) A lawyer representing an organization may also 
represent any of its directors, officers, employees, 
members, shareholders or other constituents, subject 
to the provisions of Rule 1.7. If the organization’s 
consent to the dual representation is required by Rule 
1.7, the consent shall be given by an appropriate official 
of the organization other than the individual who is to 
be represented, or by the shareholders.

Comment
The Entity as the Client

[1] An organizational client is a legal entity, but it 
cannot act except through its officers, directors, 
employees, shareholders and other constituents. 
Officers, directors, employees and shareholders are 
the constituents of the corporate organizational client. 
The duties defined in this Comment apply equally to 
unincorporated associations. “Other constituents” as 
used in this Comment means the positions equivalent 
to officers, directors, employees and shareholders held 
by persons acting for organizational clients that are not 
corporations.

[2] When one of the constituents of an organizational 
client communicates with the organization’s 
lawyer in that person’s organizational capacity, the 
communication is protected by Rule 1.6. Thus, by 



way of example, if an organizational client requests 
its lawyer to investigate allegations of wrongdoing, 
interviews made in the course of that investigation 
between the lawyer and the client’s employees or other 
constituents are covered by Rule 1.6. This does not 
mean, however, that constituents of an organizational 
client are the clients of the lawyer. The lawyer may 
not disclose to such constituents information relating 
to the representation except for disclosures explicitly 
or impliedly authorized by the organizational client in 
order to carry out the representation or as otherwise 
permitted by Rule 1.6.

[3] When constituents of the organization make 
decisions for it, the decisions ordinarily must 
be accepted by the lawyer even if their utility or 
prudence is doubtful. Decisions concerning policy 
and operations, including ones entailing serious risk, 
are not as such in the lawyer’s province. Paragraph 
(b) makes clear, however, that when the lawyer knows 
that the organization is likely to be substantially injured 
by action of an officer or other constituent that violates 
a legal obligation to the organization or is in violation 
of law that might be imputed to the organization, the 
lawyer must proceed as is reasonably necessary in 
the best interest of the organization. As defined in Rule 
1.0(f), knowledge can be inferred from circumstances, 
and a lawyer cannot ignore the obvious.

[4] In determining how to proceed under paragraph 
(b), the lawyer should give due consideration to the 
seriousness of the violation and its consequences, 
the responsibility in the organization and the apparent 
motivation of the person involved, the policies of the 
organization concerning such matters, and any other 
relevant considerations. Ordinarily, referral to a higher 
authority would be necessary. In some circumstances, 
however, it may be appropriate for the lawyer to ask 
the constituent to reconsider the matter; for example, 
if the circumstances involve a constituent’s innocent 
misunderstanding of law and subsequent acceptance 
of the lawyer’s advice, the lawyer may reasonably 
conclude that the best interest of the organization 
does not require that the matter be referred to higher 
authority. If a constituent persists in conduct contrary 
to the lawyer’s advice, it will be necessary for the 
lawyer to take steps to have the matter reviewed by 
a higher authority in the organization. If the matter is 
of sufficient seriousness and importance or urgency 
to the organization, referral to higher authority in the 
organization may be necessary even if the lawyer 
has not communicated with the constituent. Any 
measures taken should, to the extent practicable, 

minimize the risk of revealing information relating to 
the representation to persons outside the organization. 
Even in circumstances where a lawyer is not obligated 
by Rule 1.13 to proceed, a lawyer may bring to the 
attention of an organizational client, including its 
highest authority, matters that the lawyer reasonably 
believes to be of sufficient importance to warrant doing 
so in the best interest of the organization.

[5] Paragraph (b) also makes clear that when it is 
reasonably necessary to enable the organization to 
address the matter in a timely and appropriate manner, 
the lawyer must refer the matter to higher authority, 
including, if warranted by the circumstances, the highest 
authority that can act on behalf of the organization under 
applicable law. The organization’s highest authority to 
whom a matter may be referred ordinarily will be the 
board of directors or similar governing body. However, 
applicable law may prescribe that under certain 
conditions the highest authority reposes elsewhere, for 
example, in the independent directors of a corporation.

Relation to Other Rules

[6] The authority and responsibility provided in this Rule 
are concurrent with the authority and responsibility 
provided in other Rules. In particular, this Rule does 
not limit or expand the lawyer’s responsibility under 
Rules 1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this Rule 
supplements Rule 1.6(b) by providing an additional basis 
upon which the lawyer may reveal information relating to 
the representation, but does not modify, restrict, or limit 
the provisions of Rule 1.6(b)(1) - (6). Under paragraph 
(c) the lawyer may reveal such information only when 
the organization’s highest authority insists upon or fails 
to address threatened or ongoing action that is clearly 
a violation of law, and then only to the extent the lawyer 
reasonably believes necessary to prevent reasonably 
certain substantial injury to the organization. It is 
not necessary that the lawyer’s services be used in 
furtherance of the violation, but it is required that the 
matter be related to the lawyer’s representation of the 
organization. If the lawyer’s services are being used 
by an organization to further a crime or fraud by the 
organization, Rules 1.6(b)(2) and 1.6(b)(3) may permit 
the lawyer to disclose confidential information. In such 
circumstances Rule 1.2(d) may also be applicable, in 
which event, withdrawal from the representation under 
Rule 1.16(a)(1) may be required.

[7] Paragraph (d) makes clear that the authority of a 
lawyer to disclose information relating to a representation 
in circumstances described in paragraph (c) does not 



apply with respect to information relating to a lawyer’s 
engagement by an organization to investigate an 
alleged violation of law or to defend the organization 
or an officer, employee or other person associated 
with the organization against a claim arising out of an 
alleged violation of law. This is necessary in order to 
enable organizational clients to enjoy the full benefits 
of legal counsel in conducting an investigation or 
defending against a claim.

[8] A lawyer who reasonably believes that he or she has 
been discharged because of the lawyer’s actions taken 
pursuant to paragraph (b) or (c), or who withdraws in 
circumstances that require or permit the lawyer to take 
action under either of these paragraphs, must proceed 
as the lawyer reasonably believes necessary to assure 
that the organization’s highest authority is informed of 
the lawyer’s discharge or withdrawal.

Government Agency

[9] The duty defined in this Rule applies to governmental 
organizations. Defining precisely the identity of the 
client and prescribing the resulting obligations of such 
lawyers may be more difficult in the government context 
and is a matter beyond the scope of these Rules. See 
Scope [18]. Although in some circumstances the client 
may be a specific agency, it may also be a branch 
of government, such as the executive branch, or the 
government as a whole. For example, if the action or 
failure to act involves the head of a bureau, either the 
department of which the bureau is a part or the relevant 
branch of government may be the client for purposes 
of this Rule. Moreover, in a matter involving the 
conduct of government officials, a government lawyer 
may have authority under applicable law to question 
such conduct more extensively than that of a lawyer 
for a private organization in similar circumstances. 
Thus, when the client is a governmental organization, 
a different balance may be appropriate between 
maintaining confidentiality and assuring that the 
wrongful act is prevented or rectified, for public business 
is involved. In addition, duties of lawyers employed by 
the government or lawyers in military service may be 
defined by statutes and regulation. This Rule does not 
limit that authority. See Scope.

Clarifying the Lawyer’s Role

[10] There are times when the organization’s interest 
may be or become adverse to those of one or more of its 
constituents. In such circumstances the lawyer should 
advise any constituent, whose interest the lawyer 

finds adverse to that of the organization of the conflict 
or potential conflict of interest, that the lawyer cannot 
represent such constituent, and that such person may 
wish to obtain independent representation. Care must 
be taken to assure that the individual understands that, 
when there is such adversity of interest, the lawyer for 
the organization cannot provide legal representation 
for that constituent individual, and that discussions 
between the lawyer for the organization and the 
individual may not be privileged.

[11] Whether such a warning should be given by the 
lawyer for the organization to any constituent individual 
may turn on the facts of each case.

Dual Representation

[12] Paragraph (g) recognizes that a lawyer for an 
organization may also represent a principal officer or 
major shareholder.

Derivative Actions

[13] Under generally prevailing law, the shareholders 
or members of a corporation may bring suit to compel 
the directors to perform their legal obligations in 
the supervision of the organization. Members of 
unincorporated associations have essentially the same 
right. Such an action may be brought nominally by the 
organization, but usually is, in fact, a legal controversy 
over management of the organization.

[14] The question can arise whether counsel for 
the organization may defend such an action. The 
proposition that the organization is the lawyer’s client 
does not alone resolve the issue. Most derivative actions 
are a normal incident of an organization’s affairs, to be 
defended by the organization’s lawyer like any other 
suit. However, if the claim involves serious charges 
of wrongdoing by those in control of the organization, 
a conflict may arise between the lawyer’s duty to the 
organization and the lawyer’s relationship with the 
board. In those circumstances, Rule 1.7 governs who 
should represent the directors and the organization.

Advocate
Rule 3.7 Lawyer As Witness
(a) A lawyer shall not act as advocate at a trial in which 
the lawyer is likely to be a necessary witness unless:

(1) the testimony relates to an uncontested issue;



(2) the testimony relates to the nature and value of 
legal services rendered in the case; or

(3) disqualification of the lawyer would work substantial 
hardship on the client.

(b) A lawyer may act as advocate in a trial in which 
another lawyer in the lawyer’s firm is likely to be called 
as a witness unless precluded from doing so by Rule 
1.7 or Rule 1.9.

Comment
[1] Combining the roles of advocate and witness can 
prejudice the tribunal and the opposing party and can 
also involve a conflict of interest between the lawyer 
and client.

Advocate-Witness Rule

[2] The tribunal has proper objection when the trier of 
fact may be confused or misled by a lawyer serving 
as both advocate and witness. The opposing party 
has proper objection where the combination of roles 
may prejudice that party’s rights in the litigation. A 
witness is required to testify on the basis of personal 
knowledge, while an advocate is expected to explain 
and comment on evidence given by others. It may not 
be clear whether a statement by an advocate-witness 
should be taken as proof or as an analysis of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a 
lawyer from simultaneously serving as advocate and 
necessary witness except in those circumstances 
specified in paragraphs (a)(1) through (a)(3). 
Paragraph (a)(1) recognizes that if the testimony will 
be uncontested, the ambiguities in the dual role are 
purely theoretical. Paragraph (a)(2) recognizes that 
where the testimony concerns the extent and value 
of legal services rendered in the action in which the 
testimony is offered, permitting the lawyers to testify 
avoids the need for a second trial with new counsel to 
resolve that issue. Moreover, in such a situation the 
judge has firsthand knowledge of the matter in issue; 
hence, there is less dependence on the adversary 
process to test the credibility of the testimony.

[4] Apart from these two exceptions, paragraph (a)(3) 
recognizes that a balancing is required between the 
interests of the client and those of the tribunal and 
the opposing party. Whether the tribunal is likely to be 
misled or the opposing party is likely to suffer prejudice 
depends on the nature of the case, the importance 
and probable tenor of the lawyer’s testimony, and the 

probability that the lawyer’s testimony will conflict with 
that of other witnesses. Even if there is risk of such 
prejudice, in determining whether the lawyer should 
be disqualified, due regard must be given to the effect 
of disqualification on the lawyer’s client. It is relevant 
that one or both parties could reasonably foresee that 
the lawyer would probably be a witness. The conflict 
of interest principles stated in Rules 1.7, 1.9 and 1.10 
have no application to this aspect of the problem.

[5] Because the tribunal is not likely to be misled when 
a lawyer acts as advocate in a trial in which another 
lawyer in the lawyer’s firm will testify as a necessary 
witness, paragraph (b) permits the lawyer to do so 
except in situations involving a conflict of interest.

Conflict of Interest

[6] In determining if it is permissible to act as advocate 
in a trial in which the lawyer will be a necessary witness, 
the lawyer must also consider that the dual role may give 
rise to a conflict of interest that will require compliance 
with Rules 1.7 or 1.9. For example, if there is likely 
to be substantial conflict between the testimony of the 
client and that of the lawyer the representation involves 
a conflict of interest that requires compliance with Rule 
1.7. This would be true even though the lawyer might 
not be prohibited by paragraph (a) from simultaneously 
serving as advocate and witness because the lawyer’s 
disqualification would work a substantial hardship on 
the client. Similarly, a lawyer who might be permitted 
to simultaneously serve as an advocate and a witness 
by paragraph (a)(3) might be precluded from doing 
so by Rule 1.9. The problem can arise whether the 
lawyer is called as a witness on behalf of the client or 
is called by the opposing party. Determining whether or 
not such a conflict exists is primarily the responsibility 
of the lawyer involved. If there is a conflict of interest, 
the lawyer must secure the client’s informed consent, 
confirmed in writing. In some cases, the lawyer will be 
precluded from seeking the client’s consent. See Rule 
1.7. See Rule 1.0(b) for the definition of “confirmed in 
writing” and Rule 1.0(e) for the definition of “informed 
consent.”

[7] Paragraph (b) provides that a lawyer is not 
disqualified from serving as an advocate because a 
lawyer with whom the lawyer is associated in a firm is 
precluded from doing so by paragraph (a). If, however, 
the testifying lawyer would also be disqualified by 
Rule 1.7 or Rule 1.9 from representing the client in the 
matter, other lawyers in the firm will be precluded from 
representing the client by Rule 1.10 unless the client 



gives informed consent under the conditions stated in 
Rule 1.7.

Transactions With Persons Other Than Clients
Rule 4.3 Dealing With Unrepresented Person
In dealing on behalf of a client with a person who is 
not represented by counsel, a lawyer shall not state 
or imply that the lawyer is disinterested. When the 
lawyer knows or reasonably should know that the 
unrepresented person misunderstands the lawyer’s 
role in the matter, the lawyer shall make reasonable 
efforts to correct the misunderstanding. The lawyer 
shall not give legal advice to an unrepresented person, 
other than the advice to secure counsel, if the lawyer 
knows or reasonably should know that the interests of 
such a person are or have a reasonable possibility of 
being in conflict with the interests of the client.

Comment
[1] An unrepresented person, particularly one not 
experienced in dealing with legal matters, might 
assume that a lawyer is disinterested in loyalties 
or is a disinterested authority on the law even when 
the lawyer represents a client. In order to avoid a 
misunderstanding, a lawyer will typically need to 
identify the lawyer’s client and, where necessary, 
explain that the client has interests opposed to those of 

the unrepresented person. For misunderstandings that 
sometimes arise when a lawyer for an organization 
deals with an unrepresented constituent, see Rule 
1.13(f).

[2] The Rule distinguishes between situations involving 
unrepresented persons whose interests may be adverse 
to those of the lawyer’s client and those in which the 
person’s interests are not in conflict with the client’s. In 
the former situation, the possibility that the lawyer will 
compromise the unrepresented person’s interests is so 
great that the Rule prohibits the giving of any advice, 
apart from the advice to obtain counsel. Whether a 
lawyer is giving impermissible advice may depend on 
the experience and sophistication of the unrepresented 
person, as well as the setting in which the behavior and 
comments occur. This Rule does not prohibit a lawyer 
from negotiating the terms of a transaction or settling 
a dispute with an unrepresented person. So long as 
the lawyer has explained that the lawyer represents an 
adverse party and is not representing the person, the 
lawyer may inform the person of the terms on which 
the lawyer’s client will enter into an agreement or settle 
a matter, prepare documents that require the person’s 
signature and explain the lawyer’s own view of the 
meaning of the document or the lawyer’s view of the 
underlying legal obligations.
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