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HOW TO COMPLY WITH NEW MEDICARE REPORTING 

 
AND SET-ASIDE REQUIREMENTS 

Step 1:   Send Notice Letter to Plaintiff’s counsel and Information letter to Client, if 
necessary. 

LITIGATION PHASE 

Step 2:  Serve discovery containing questions regarding Medicare if Plaintiff will 
not provide voluntarily, seeking Court's permission to propound additional 
interrogatories, if necessary. 

Step 3:  Follow up on 1 and 2 as needed. 

Step 4: Forward received information to Client/RRE.  

Step 1:   Remind Plaintiff’s counsel by letter that the Medicare issue must be 
addressed during settlement. 

SETTLEMENT PHASE 

Step 2:   Send Plaintiff’s counsel a draft of the appropriate settlement agreement 
early on in settlement discussions: 

• If your case involves a current Medicare beneficiary, use 
Agreement #1. 

• If your case involves a future Medicare beneficiary, use Agreement 
#2. 

Step 1:   Consider whether to add Medicare as Payee; Send 2 checks (one to 
Plaintiff and Plaintiff's Counsel and one to Medicare) 

JUDGMENT PHASE 

 

REVIEW FILE CLOSING CHECKLIST 
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[DATE] 
NOTICE LETTER TO PLAINTIFF'S COUNSEL 

 
 
 
[TO:  Plaintiff’s Counsel] 
 
 
 Re: Mandatory Medicare Reporting Requirements 
 
Dear [Plaintiff’s Counsel]: 
 

Under the Medicare, Medicaid and SCHIP Extension Act of 2007 ("MMSEA"), 42 
U.S.C. §1395y(b)(8), beginning January 1, 2010, [Defendant] is required under federal law to 
report to the Centers for Medicare & Medicaid Services (CMS) all claims, settlements, 
judgments, awards or other payments involving a Medicare beneficiaries.  The new reporting 
requirements are designed to apprise Medicare of its rights to recoup payments made pursuant to 
the Medicare Secondary Payer ("MSP") Act.  The regulations explaining Medicare's right to 
recover these amounts are set forth in 42 C.F.R. §§ 411.20, et seq.  Information about the MSP 
and Medicare’s recovery rights is also available at www.medicare.gov and www.msprc.info. 
 

As I am sure you are aware, these reporting requirements are not optional and failure to 
comply can result in substantial fines.  Moreover, Plaintiff, Plaintiff’s counsel and all “primary 
payers,” as defined by federal regulations, may be liable to Medicare for reimbursement of 
conditional payments made by Medicare to a Medicare beneficiary.  Accordingly, please be 
advised that [Defendant] will not enter into any settlement agreement regarding this matter until 
it is assured that Medicare’s interests will be satisfied. 
 

Before [Defendant] can discuss a potential settlement of this claim, I must receive 
information confirming whether your client is a Medicare beneficiary and any amounts Medicare 
has paid related to the alleged injuries that form the basis of this lawsuit.  Accordingly, please 
provide the following information to me within the next thirty (30) days: 
 
 1)  [Plaintiff's] Social Security Number, date of birth, Medical Health 

Insurance Claim Number ("HICN"), and current mailing address; 
 
 2) Whether [list Plaintiff(s)] is currently a Medicare beneficiary, or is 

Medicare-eligible (age 65 or older; receiving Social Security Disability 
Insurance (SSDI) benefits; or suffering from end-stage renal disease or 
Lou Gehrig’s disease); and 

 
 3) Whether Medicare has made any payments for medical treatment relating 

to the injuries that form the basis of this claim. 
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Additionally, please have your client execute the enclosed release which will enable 
[Defendant] to accurately coordinate benefits with Medicare and fully comply with the 
MMSEA.   
 

If [Defendant] makes a decision to offer a settlement, and your client accepts, 
[Defendant] will release the settlement funds to you to be held in trust until [Defendant] has 
been provided proof that Medicare has been satisfied or that any Medicare reimbursement 
amount has been waived. 
 

For your convenience, I have included a Proof of Representation Form which you will 
need to gather information from Medicare on behalf of your client as well as a brochure which 
defines the rights and responsibilities of a Medicare beneficiary.  Thank you for your courtesy 
and cooperation in this regard. 
 
 
      Warmest regards, 
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SAMPLE INTERROGATORIES  
[TO BE SERVED AT THE BEGINNING OF THE CASE AND SUPPLEMENTED 

BEFORE SETTLEMENT] 

1. As to each named Plaintiff, please state: 

(a) Full Name: 
(b) Date of Birth: 
(c) Social Security Number: 
(d) Medicare Health Insurance Claim No. (if any): 
(e) Date in incident (date of first claimed exposure to asbestos), if applicable: 
(f) Date of last claimed exposure to asbestos, if applicable: 

 
2. As to each named Plaintiff, please state whether you are currently on Medicare, or 

whether you are currently eligible to receive Medicare Benefits: 
 

Yes _____     No _____ 
 

(a) If yes, please state the date you became, or will become, eligible to receive 
Medicare Benefits; and  
 

(b) The amount of such payment to date. 
 

 3. As to each name Plaintiff, are you receiving Social Security Disability Insurance 
Benefits? 
 

Yes _____     No _____ 
 

  (a) If yes, please state the date you began receiving Social Security Disability 
Insurance Benefits. 
 
 4. As to each named Plaintiff, do you have end-stage renal disease (kidney failure), 
or Lou Gehrig’s disease? 

 
 

SAMPLE REQUESTS FOR ADMISSION 
[TO BE SERVED AT THE BEGINNING OF THE CASE AND SUPPLEMENTED 

BEFORE SETTLEMENT] 
 
 1. As to each named Plaintiff, Plaintiff has not received any conditional payments 
from Medicare for medical treatments or services.. 
 
  If your response is anything other than an unqualified admission, state all facts, 
opinions and evidence upon which you base your failure to admit the request and identify all 
documents that support or establish such facts, opinions and evidence. 
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 2. As to each named Plaintiff, all conditional payments that Plaintiff has received 
from Medicare for medical treatments or services have been reimbursed in full by Plaintiff. 
   
  If your response is anything other than an unqualified admission, state all facts, 
opinions and evidence upon which you base your failure to admit the request and identify all 
documents that support or establish such facts, opinions and evidence. 
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Sample Release Language to Consider 

 

When Medicare has not made any past payments: 

 

Further, the Undersigned represent and warrant that [Plaintiff] has recently become 

Medicare eligible but has not received any healthcare benefits from any government or 

government-sponsored agency related to or arising out of the injuries alleged in the Lawsuit 

(including, but not limited to, any and all alleged injuries and claims released by this General 

Release and Confidential Settlement Agreement), including any benefit or value from Medicare, 

Medicaid or similar federal or state administered programs. 

 The Undersigned acknowledge that the accuracy of the foregoing representation is a 

material term of this General Release and Confidential Settlement Agreement and an essential 

prerequisite for [Defendant] to agree to the settlement of the Lawsuit.  The Undersigned agree to 

HOLD HARMLESS the Released Parties from and against all actions, claims, costs, awards or 

other adverse consequences resulting from or arising out of any inaccuracy or incompleteness of 

the foregoing representation.  This obligation does not provide the Undersigned with the duty or 

right to defend the Released Parties in such actions, but this obligation includes but is not limited 

to the reimbursement of all fees and costs, including attorneys’ and other professionals’ fees, 

incurred by the Released Parties in connection with any action brought by any party relating to or 

arising out of the inaccuracy or incomplete representations. 
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When Medicare has made past, conditional payments: 

Plaintiff and his/her attorney(s) acknowledge that Plaintiff has received Medicare 

conditional payments related to the injuries that form the basis of Plaintiff's Complaint.  Plaintiff 

and his/her attorney(s) understand and agree that satisfaction of all outstanding Medicare 

payments and obligations is a material condition of this settlement.  Plaintiff and his/her attorney 

further acknowledge and agree that settlement payment is contingent upon satisfying outstanding 

Medicare payments and obligations related to the alleged injuries. [Plaintiff’s counsel’s firm] 

shall withhold and retain in its client trust account segregated client funds sufficient to settle and 

satisfy any unsettled Medicare liens and/or claims, as of the date of this Agreement, to which 

such monies will be applied, the terms of which are outlined below. 

(i) The parties to this Agreement including their attorneys, recognize the possibility 

that Medicare may have made conditional payments for medical treatment and medical services 

for injuries sustained by [Plaintiff] as a result of this Incident.  To comply with the Medicare 

Secondary Payer Statue (42 U.S.C. 1395(y)), Plaintiff has agreed to deposit the entirety of the 

settlement amount [$______] into his attorney’s client trust account.  This deposit will be used to 

reimburse Medicare for any conditional payments made for which Medicare is entitled to 

reimbursement pursuant to the Medicare Secondary Payer statute.  If the amount deposited is not 

sufficient to satisfy and discharge all claims asserted by Medicare, Plaintiff will make up any 

shortfall from the remainder of the settlement. 

(ii) Plaintiff further agrees he will provide [Defendant] with written proof of the 

satisfaction of any claim asserted by Medicare pursuant to the Medicare Secondary Payer 

Statute. 

The Releasors and their counsel further hereby agree to indemnify the Releasees, to 

defend them and to hold them harmless from and against all claims addressed by this Settlement 
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and Full and Final Release Agreement that may be brought against Releasees as the result of 

payments made to the Releasors, including but not limited to, those payments for medical care 

made by any health provider or insurer, including but not limited to Medicare, Medicaid, wages 

made or paid by any insurer, any other payments by any insurer, or payments made by any lien 

holders. 

-- 158 --



General Cooperation Provisions: 

The Undersigned agree to fully cooperate with [Defendant] and provide all necessary 

information, including but not limited to Medicare release authorizations, necessary for 

[Defendant] to confirm [Plaintiffs’] Medicare eligibility status, including whether any healthcare 

benefits have been provided by any government or government-sponsored agency, including 

Medicare, related to or arising out of the injuries alleged in the Lawsuit.  The Undersigned shall 

also fully cooperate with [Defendant] and provide all information [Defendant] needs or requests 

to satisfy its obligation to report information required by Section 111 of the Medicare, Medicaid 

and SCHIP Extension Act of 2007. 
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M E DI C A R E  M A NDA T OR Y  I NSUR E R  R E POR T I NG  

 
SE T T L E M E NT  A ND F I L E  C L OSI NG  C H E C K L I ST  

1. Is any plaintiff a Medicare beneficiary? 
 
2. If not a beneficiary is any plaintiff Medicare eligible? 
 
3. If yes to Question 1 or 2, is the following information for each plaintiff contained in the 

file: 
 
  a) Full name; 
  b) Date of Birth; 
  c) Social Security Number; and 
  d) Medicare Health Insurance Claim No. (if any). 
  
4. Has CMS beneficiary status query been performed and are the results contained in the 

file? 
 
5. For settlements involving Medicare eligible plaintiff(s), is there a copy of the revised 

settlement and release agreement that requires Plaintiff’s counsel to hold settlement funds 
in trust and indemnify [Defendant]? 

 
6. Does the file contain a copy of the post-settlement recovery demand letter from CMS? 
 
7. Have we received proof of satisfaction of Medicare’s claim from Plaintiff’s counsel?  In 

the alternative, have we received written confirmation (either in the settlement agreement 
or in a separate representation from plaintiff’s counsel) that no known Medicare lien or 
claim exists. 
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PRACTICE AREAS 

Product Liability 

Employment Law 

Consumer Fraud and 
Bad Faith 

Business Litigation 

EDUCATION 

J.D., Washington & Lee 
University School of 
Law, 1999, cum laude. 

B.S., University of 
Florida, 1996, cum 
laude. 

ADMITTED 

Alabama, 1999 

Chandler joined Lightfoot in 1999, after graduating with honors from 
Washington and Lee Law School. Chandler’s practice is varied, though a 
great deal of his time is spent defending products liability actions. 
Although the national trend has been toward fewer trials of complex, high 
exposure cases, Chandler has tried numerous cases to jury verdict, 
including contract disputes, wrongful death and catastrophic injury cases. 
Additionally, he has tried numerous bench trials and arbitrations on a 
variety of issues. Chandler has also handled employment cases, warranty 
disputes, and general business litigation. 

  

Over the years, Chandler has represented companies from a variety of 
industries -- from automotive to aerial lifts; agricultural equipment to 
heavy trucks; construction equipment to power tools. He represents 
several clients on a regional and national basis, and he has handled 
matters throughout the Southeast and beyond.     

  

While in law school, Chandler was a member of the Washington & Lee Law 
Review. Since graduating, Chandler has been admitted to all state courts 
in Alabama as well as the United States court of Appeals for the Eleventh 
Circuit and all United States District Courts in Alabama. He also is a 
member of the Birmingham Bar Association, the Alabama State Bar 
Associate, the American Bar Association, the Alabama Defense Lawyers 
Association and the Defense Research Institute. He recently completed a 
three year run as co-chairman of the Alabama Defense Lawyers 
Association’s Trial Academy, a program designed to teach younger 
attorneys valuable trial skills. 

  

Outside of his law practice, Chandler is a proud husband and father, and 
he is a member of St. Mary’s-on-the-Highland’s Episcopal Church. 

 

 
J. CHANDLER BAILEY 
 
Partner 
 
Direct Dial: 205-581-1515 
Email: 
cbailey@lightfootlaw.com 
Fax: 205-380-9315 
 

The Clark Building 
400 20th Street North 
Birmingham, AL 35203  
205-581-0700 (phone) 
205-581-0799 (facsimile) 
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