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Consumer Product Safety 
Our Practice - What We Do 

Snell & Wilmer attorneys have counseled and defended consumer product manufacturers 
and others in the consumer product industry for decades. Recently, however, the 
landscape for consumer products changed. In the last two years, there have been many 
highly-publicized cases of various toys and other consumer products causing or allegedly 
causing injuries to children, including lead paint in toys imported from China; baby 
bottles containing a potentially hormone-affecting ingredient, Bisphenol A (BPA); and 
pool drains and cleaners that can trap hair underwater. These cases and events have 
charged lawmakers.  

On August 14, 2008, President George W. Bush signed into law the Consumer Product 
Safety Improvement Act of 2008, referred to in the industry as the "CPSIA." By all 
accounts, the CPSIA is sweeping legislation that makes significant changes to the existing 
product safety laws. The CPSIA potentially affects not only manufacturers but importers, 
distributors, retailers, and the second-hand market as well. The CPSIA has altered the 
responsibilities, duties, and accountability of these parties with respect to the 
performance, testing, advertising, and tracking of consumer products, particularly 
children’s products. The CPSIA also changes the Consumer Products Safety 
Commission’s enforcement powers, in part by deputizing state attorneys general, and 
increases the potential criminal and civil penalties for violations. Based on these and other 
changes in the consumer product landscape, legal experts and commentators expect the 
CPSIA to be a "boon" for plaintiff lawyers and believe there will be an increase in new 
lawsuits. See, e.g., Anne Uranda, New Safety Act Likely Boon for Plaintiffs Lawyers, 
Product Liability Law360 (10/28/2008). 

The CPSIA leaves in place and does not preempt many state laws such as California’s 
Prop 65. Prop 65 was enacted as a ballot initiative in 1986 and was intended by its authors 
to protect California citizens and the State's drinking water sources from chemicals known 
to cause cancer, birth defects or other reproductive harm, and to inform citizens about 
exposures to such chemicals. There are now 775 chemicals listed, including many that are 
used in consumer products, including phthalates and lead which are now the subjects of 
CPSIA regulation as well. The enforcement of Prop 65 is generally by private lawsuit in 
the name of public interest. Lawsuits and claims regarding Prop 65 violations for 
consumer products are increasing and can be very costly. 

With extensive legislative changes, increased enforcement, greater penalties for violations, 
and anticipated new lawsuits, Snell & Wilmer stands ready to counsel and defend new and 
existing consumer product industry clients. Our attorneys are available to address a wide 
variety of legal issues on the federal and state levels including, for example, general 
conformity analysis and certification, compliance analysis for restricted substances, 
analysis and implementation of compliance testing and reasonable testing programs (both 
internal and by third-parties), labeling, document handling, analysis of complaint data, 
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investigation of claims and complaints, and the implementation of owner notifications 
and recalls. We have also encouraged and assisted our clients to respond to undesirable 
laws and notices of rulemaking by evaluating law reform proposals, drafting bills and 
proposed rules, assisting with drafting public comments in response to proposed 
rulemaking and providing decision makers with the data necessary to make better-
informed laws and rules.  

If or when a client faces litigation, Snell & Wilmer can handle all types of administrative 
actions and product liability and tort actions, including individual lawsuits, class actions, 
mass tort litigation, and multi-district litigation cases. Our national trial experience is 
extensive. Our lawyers have the experience of successfully trying high-exposure, wrongful 
death, and catastrophic injury cases in courts across the United States.  

Our Attorneys - Who We Are 
Our attorneys focus their efforts on developing a plan of action that will best achieve our 
clients' goals. We plan each client's legal strategy understanding the importance of 
offering effective and cost-efficient representation, whether it be the defense of product 
liability, intellectual property protection, or a corporate legal matter.  

Product Liability: Snell & Wilmer trial attorneys and litigators combine extensive 
experience with state-of-the-art case management technology and are prepared to handle 
the litigation demands of mass torts and complex cases involving consumer products. 

Intellectual Property: Our intellectual property attorneys regularly prepare and assess 
assignment, development, and licensing agreements relating to intellectual property and 
evaluate registrability, patentability, validity, and infringement issues relating to 
intellectual properties for manufacturers.  

Corporate: Our corporate attorneys represent clients in mergers and acquisitions, private 
placements and venture capital financings, securities offerings and compliance, loan 
financings, joint ventures, product development and sales agreements, and the 
representation of U.S. and foreign importers and exporters as to trade regulation, 
Customs duties and compliance, licensing, penalties, and audits.  

Our Clients - Who We Represent 
Snell & Wilmer represents self-insured and insured manufacturers of consumer goods, as 
well as consumer goods importers, distributors, and retailers. Our philosophy is to take a 
proactive approach in defending our clients. We have a proven track record representing 
manufacturers, inventors, researchers, engineers, product designers, and vendors of 
consumer products in their litigation and various other legal matters. We have experience 
representing clients in numerous areas including: 
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• Children's products  
• Toys  
• Sporting goods  
• Recreational products  
• Shoes and footwear  
• Apparel  
• Novelty products  
• Synthetic grass  
• Household products  
• Household appliances  
• Power tools  
• Pool drains  

 
Our Experience - What We've Done 

Our national trial experience is extensive, and includes handling cases involving a wide 
variety of products. Our products liability and intellectual property attorneys have tried 
dozens of cases to verdict in the last five years alone. Our role in national and regional 
coordinating counsel programs has afforded our attorneys a depth of experience and 
knowledge necessary to effectively manage the complex aspects of product liability and 
mass tort litigation.  

Snell & Wilmer defends all of its consumer product clients with a team of attorneys who 
combine technical backgrounds and trial skills with efficiency and cost effectiveness. We 
strive to provide each client with the best team available to achieve optimal results at a 
reasonable cost. 
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Commentary

[Editor’s Note: Kelly W. MacHenry is of counsel with 
Snell & Wilmer L.L.P. She represents people and compa-
nies in disputes over products, business, property and in-
surance. She is a member of Snell & Wilmer’s Consumer 
Product Safety Industry Group, which advises U.S. 
and international businesses on compliance, inventory, 
warnings, and recalls.  She has defended a wide variety 
of product liability cases for 15 years.  Her cases have 
included consumer products such as chemicals, plastics, 
and aquatic and sports equipment.  Snell & Wilmer 
has offices in Arizona, California, Nevada, Colorado, 
Utah, and Mexico.  Ms. MacHenry can be reached at 
kmachenry@swlaw.com. Responses to this commentary 
are welcome. The author retains copyright.]

Concerns over the safety of imports into the U.S. have 
exploded over the past few years in the aftermath of 
multiple high-profile recalls of consumer goods from 
overseas, including children’s toys and other products.  
Because of the slew of recalls, the United States Con-
sumer Product Safety Commission (“CPSC”) came 
under heavy fire in 2008.  

A broad and sweeping law was passed to strengthen 
consumer product safety rules, overhaul the CPSC, 
and provide it more funding. The Consumer Prod-
uct Safety Improvement Act of 2008 (“CPSIA”) was 
passed on August 14, 2008.  The CPSIA’s reach will 
impact virtually all manufacturers, importers, distrib-
utors, resellers, and retailers of consumer products. 

Over the past few months since the CPSIA was en-
acted, there have been thousands of requests to the 
CPSC expressing “substantial confusion.”  Compa-

nies have been unclear about how to comply with 
the new law, when to comply, and what is required 
for documentation.  As a result, the CPSC has issued 
several clarifications on the law.  Its Office of General 
Counsel has also issued several advisory opinions.1

The major highlights of the CPSIA include:

•	 Stricter	lead	limits	in	children’s	products;

•	 Ban	on	phthalates	in	children’s	toys	and	child	
care	articles;

•	 Lab	testing	of	certain	children’s	products;

•	 Certification	of	consumer	products	by	manu-
facturer/importer;	and

•	 Regulation	of	imports	and	exports	of	consumer	
products.

Major Highlights Of The CPSIA
Lead Limits and Deadlines.  A major component of 
the CPSIA is to impose stricter limits on lead in chil-
dren’s products.  “Children’s products” are defined as 
consumer products which are designed or intended 
primarily for children 12 years of age or younger.  
A key deadline is set for February 10, 2009 regard-
ing lead limits.  As of February 10, 2009, products 
designed or intended primarily for children 12 and 
younger may not contain more than 600 parts per 
million (“ppm”) of lead.  Each separate part of the 
product must meet the ppm limits, except for electri-
cal and non-accessible components.  An independent 
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and accredited lab must test products which are sub-
ject to the ppm lead limits.  Testing for various limits 
and products is required under a particular schedule 
set by the CPSC.  

The 600 ppm limit applies to all existing products, 
including those  in inventory or on retail shelves.  
Products having above this lead  limit cannot be sold, 
held in inventory or exist on store shelves and cannot 
be exported as of February 10, 2009.  The existing 
non-compliant product must be destroyed.  

Approximately six months later, the lead limits be-
come even stricter.  For the following dates, lead limits 
will be similarly retroactively applied to inventory and 
to products already manufactured.  As of August 14, 
2009, products designed or intended primarily for 
children 12 and younger may not contain more than 
300 parts per million of lead content, and may not 
contain more than 90 parts per million of lead in 
paint and similar surface-coating materials. Each 
product must be in compliance with both the lead 
paint limit and lead content limit.

Two years later, as of August 14, 2011, the lead limits 
increase yet again.  Products designed or intended pri-
marily for children 12 and younger may not contain 
more than 100 parts per million of lead, unless the 
CPSC determines that is not technologically feasible.

Manufacturers should ensure that all product in 
inventory or in stores meet the legal limit by the 
relevant deadlines.  For products that don’t comply, 
manufacturers and retailers need to ensure that all 
non-compliant inventory is removed from circula-
tion and from shelves by the deadlines and destroyed.  
Care must be taken to evaluate inventory, especially 
with respect to products meant for younger children.

Resellers	of	used	children’s	products	need	not	certify	
products, but cannot sell products that exceed lead 
limits.  Thrift stores, charities and consignment stores 
are	 examples	of	 such	 resellers.	Resellers	 are	 also	not	
required to test children’s products in inventory for 
compliance with the lead limits. However, resellers 
cannot sell children’s products that exceed the lead 
limits.  The CPSC has cautioned resellers to avoid 
products that are likely to have lead content, unless 
they have testing or other information to indicate the 
products have less than the new limits. Those resell-

ers that sell products in violation of the new limits 
could face civil and criminal penalties. The new law 
also makes it illegal to sell recalled products, with the 
responsibility on resellers to check the CPSC website 
and look for recalled products before selling them.

The lead limits apply to the following types of prod-
ucts intended for use by a child: shoes, sporting goods, 
children’s jewelry (rings, bracelets, necklaces), decora-
tive room accessories, key chains, painting easels, and 
clothing.2  Other examples of products to which the 
lead limits apply include children’s cassettes and CD’s, 
and game boards and game pieces.

Lead	 limits	 also	 apply	 to	 some	 printed	materials.3  
They do not apply to ordinary books intended for 
readers of all ages.  Further, for those designed primar-
ily for children, books are not subject to the ban on 
lead-in-paint.  Books designed primarily for children 
do, however, need to meet the total lead content 
limits.  The same analysis applies to educational 
magazines, posters, bookmarks, and other materials 
which have no play value and are printed on paper or 
cardboard.

The CPSIA’s lead limits do not apply to medical de-
vices, drugs and cosmetics, even to products designed 
or intended for use by children, because they are not 
“consumer products” regulated by the CPSC.  Simi-
larly, the lead provisions do not apply to toothbrushes 
or early intervention dental products.  The lead 
limits do not apply to educational materials such as 
chemistry sets and science education kits, if they are 
adequately labeled and meet other parameters.4 

Electronics products with lead-containing parts that 
are considered inaccessible to children are not subject 
to the lead requirements.  “Inaccessible” is defined 
as not accessible to children because the lead is fully 
enclosed within a component that is itself within 
the electronic device.  Other lead exemptions may 
be finalized in the future.  The CPSC has proposed 
exempting electronics components which parallel 
the European Union’s exemptions, provided that the 
exemption is based on a functional requirement both 
for the use of a lead-containing component and for 
the use of lead in such component.

Phthalate Ban.  Another major provision of the 
CPSIA imposes a ban on phthalates in children’s 
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toys and child care articles.  “Children’s toys” are 
defined as products designed or intended by the 
manufacturer for children 12 and younger for use by 
the child when the child plays.  “Child care articles” 
are defined as products which facilitate sleep, feed-
ing or teething of children 3 or younger. Phthalates 
are chemical liquid compounds used in a variety of 
consumer products.  They are used as softeners or 
plasticizers in toys, home products, and personal care 
products.

The phthalate ban also starts in February 2009.  As 
of February 10, 2009, children’s toys and child care 
articles may not contain more than 0.1% concentra-
tion of certain phthalates (DEHP, DBP and BBP).  
Children’s toys that are “mouthable” or child care 
articles may not contain more than 0.1% concentra-
tion of other certain phthalates (DINP, DIDP, and 
DnOP).  An independent and accredited lab must 
test products which are subject to the phthalate 
limits.

The phthalates prohibitions are similarly retroac-
tive.  Although the CPSC, in an advisory opinion, 
initially concluded that the phthalates limits did not 
apply to existing inventory and were not retroactive, 
it received extensive criticism and a lawsuit was filed 
against it seeking retroactive application of the ban. 
On February 5, 2009, the court held that the phtha-
lates ban unambiguously does apply to inventory.5  
There may be further developments on this issue, so 
stay tuned.

As it currently stands, the phthalate limits in Section 
108 of the CPSIA are retroactive.  As of February 10, 
2009, all non-complaint toys and child care articles 
must be removed from store shelves and inventory 
and destroyed.  Children’s toys and child care articles 
that contain the prohibited phthalates can no longer 
be sold, stored or transported after that date.  

For the same reasons as above, after February 10, 
2009, resellers cannot sell children’s toys or child care 
articles that exceed the phthalate limits.  This also ap-
plies	to	inventory.		Resellers	are	similarly	not	required	
to test or certify as to the new phthalates ban.

The phthalates ban applies to some printed materials.6  
They do not apply to ordinary books but, if the book 
is a toy, the phthalates provisions apply.  This same 

analysis applies to educational magazines, posters, 
bookmarks, and other materials which have no play 
value and are printed on paper or cardboard.

The phthalates prohibition also applies to some types 
of clothing, sporting goods and jewelry.7  It applies 
to children’s sleepwear, bibs, and child care articles.  
Separately, if children’s clothing is a toy, the phthalates 
ban would also apply.  An example is a costume sold 
as part of a toy set and intended to be worn during 
play.  Otherwise, children’s wearing apparel, such as 
rainwear for example, is generally not considered a 
toy. The phthalates ban may apply to some sporting 
goods (such as toy replicas) and children’s jewelry, 
and decorative room accessories.  The phthalates ban 
applies to pool toys, beach balls, blow up rafts, and 
inner tubes designed or intended for children 12 years 
of age or younger. 

The phthalates ban does not apply to decorative room 
accessories or to shoes because they are not toys, un-
less the shoe has some play value (ex. a shoe made for 
a doll).8  The phthalates prohibition does not apply 
to adult wearing apparel.  For the same reasons as the 
lead limits, the phthalates ban does not apply to medi-
cal devices, drugs and cosmetics, even to products 
designed or intended for use by children.  One excep-
tion which the CPSC has noted is that if a cosmetic 
material is included in a toy set, it is required to meet 
the requirements of the phthalates ban. 

Requires Lab Testing of Certain Children’s Products. 
Manufacturers must have certain children’s products 
tested to assess conformity with one or more of the 
children’s product safety rules.  An independent and 
accredited lab must perform the relevant testing.  The 
testing requirements apply to children’s products 
which are distributed in commerce or imported.  The 
testing is mandatory.

There are two types of labs which may conduct test-
ing: separate third parties and a company’s own pro-
prietary lab.  Both must be accredited by the CPSC.  
There is a specific process for a manufacturer or 
labeler to seek accreditation of its own lab.  

The CPSC maintains on its website a list of laborato-
ries which it has accredited for such product testing.  
Thus far, labs have been accredited to test the follow-
ing rules: lead paint, full-size cribs, non full-size cribs, 

- 152 -



Vol. 18, #5  March 2009 MEALEY’S LITIGATION REPORT: Lead

4

pacifiers, and the small parts rule.  Approximately 
100 labs are currently listed, but only twenty-three 
are located in the U.S.  The CPSC will continue to 
update its list.

Testing is required for particular children’s products 
on a phased-in schedule. Testing requirements began 
on December 21, 2008 for lead paint levels.  Cribs 
and pacifiers were required to be tested starting 
January 20, 2009.  There are more firm deadlines 
for testing of small parts (February 15, 2009) and 
children’s metal jewelry (March 23, 2009).  These 
deadlines remain in effect.  Eventually, by a date 
yet to be determined, testing will be required for 
all other “children’s products” which are distributed 
in commerce or imported, other than those already 
specified above.

The CPSC has stayed testing deadlines for testing 
for lead content, phthalates and toy standards until 
February 10, 2010.9  The CPSC granted the stay in 
light of “the chaos and confusion” that the CPSIA has 
created in the marketplace. It described the stay as “a 
limited ‘time-out’” so that the CPSC can develop and 
issue rules defining responsibilities of manufacturers, 
importers, retailers, and testing labs. It will give the 
CPSC time to rule on exemptions and exclusions and 
develop appropriate testing protocols.  

Requires Product Certification. The new certification 
requirements apply to all products subject to CPSC 
standards, bans, rules or regulations.  This provi-
sion is not limited to children’s products.  Domestic 
manufacturers or importers must certify compliance 
of products which are distributed into domestic com-
merce and which are subject to an existing CPSC 
standard, ban, rule or regulation.  The domestic 
manufacturer or importer is charged with the duty of 
issuing a General Conformity Certificate certifying 
that the product complies with all applicable require-
ments and standards.  Certification must be based 
on a test of each product or on a reasonable testing 
program.  Certification is mandatory and is required 
for affected consumer  products as they are phased in, 
according to the CPSC’s schedule.

The General Conformity Certificate must contain 
particular identified items and must accompany the 
product through the chain of distribution.  The Gen-
eral Conformity Certificate must accompany each 

product and/or shipment of products if all the prod-
ucts are covered by the same certificate.  If imported, 
and a General Conformity Certificate is required, the 
product will not be allowed to enter the U.S. without 
a certificate.  

For products manufactured overseas, the importer 
is charged with the obligation to issue the General 
Conformity Certificate. For products manufactured 
in the United States, the domestic manufacturer is 
required to issue the General Conformity Certificate.  
Private labelers do not need to issue certificates, and 
do not need to be listed as parties on certificates.  As 
noted above, resellers of used products do not have to 
issue certificates.

Electronic methods can be used to meet the certifica-
tion requirement.  General Conformity Certificates 
can accompany the product and be furnished to dis-
tributors and retailers by a variety of electronic means. 
Electronic certificates can also be posted on a website 
for inspection or included with other electronic 
documents accompanying shipments through U.S. 
Customs, so long as the certificates can be produced 
immediately for inspection.

The General Conformity Certificate does not have 
to be filed with the government.  The importer or 
domestic manufacturer is required to “furnish” the 
General Conformity Certificate to its distributors 
and retailers. This requirement is satisfied if the 
importer or domestic manufacturer provides its 
distributors and retailers a reasonable means to ac-
cess the certificate.   The CPSC has stated that it 
intends to focus initially more on compliance with 
the safety rules underlying the certificate, rather than 
on the form of the certificate itself.  The CPSC has 
a sample General Conformity Certificate posted on 
its website.

The temporary one-year stay noted above also applies 
to certification requirements.  The stay only applies to 
testing and certification, and not to the sale of prod-
ucts.  All businesses must still be sure that their prod-
ucts comply with all applicable children’s product 
safety rules, including the limits on lead and phtha-
lates.  The CPSC has said that the stay of enforcement 
provides some “temporary and limited relief ” to busi-
nesses.  Id.  The stay should be viewed by companies 
as an opportunity to learn what is required of them 
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and bring their products into compliance before the 
future deadlines.  Having granted that extension, the 
CPSC can be expected to take an even harder line on 
enforcement once the future deadlines pass.

Other Provisions Of The CPSIA
The Consumer Product Safety Improvement Act of 
2008 also does the following:

Expands Recall Authority.  The CPSC now has the 
power to order manufacturers, distributors and re-
tailers to stop distributing a product that it believes 
violates a product safety rule.  The CPSC can do so 
if it determines that a product presents a “substantial 
product hazard” or one that is “imminently hazard-
ous.”  The CPSC may also order all participants in 
the supply chain to cease distributing a product.  If 
a recall or voluntary corrective action is already in 
progress, the CPSC may amend it if it finds that the 
action plan is not effective.  The CPSC may revoke its 
approval of an action plan if a party fails to substan-
tially comply with its obligations.

Requires Identification of Complete Supply Chain 
on Demand.  The complete supply chain must be 
identified upon CPSC request.  Manufacturers must 
identify each retailer or distributor to which they 
directly supplied a consumer product, as well as each 
subcontractor involved in production or from which 
the manufacturer obtained a component.  Importers, 
retailers, and distributors must identify the manufac-
turers of their consumer products.

Increases Civil and Criminal Penalties.  New civil and 
criminal penalties take effect on August 14, 2009 or 
the date the CPSC issues a final regulation interpret-
ing the penalty factors, whichever is earlier.  Civil 
penalties increase to $100,000 per violation, with a 
maximum of $15 million for a series of related viola-
tions.  Criminal penalties for knowing and willful vio-
lations of consumer product safety laws also increase.  
Penalties per violation are up to five years in prison, 
a fine, or both.   

Creates Right of Action by State Attorneys General.  State 
Attorneys General may bring civil actions against 
manufacturers, distributors, importers and retailers 
to enforce certain product safety laws and to obtain 
damages.  The state may seek injunctive relief to stop 
the manufacture and sale of products it determines 

present a “substantial product hazard” to its residents.  
State Attorneys General can be expected to be aggres-
sive in bringing such suits and have started already.  
As but one example, a settlement of $12 million was 
announced in late 2008 between 39 state attorneys 
general and two toy manufacturers related to toys 
with unsafe lead content.  

Protects Whistleblowers. No manufacturer, dis-
tributor, or retailer may discharge or discriminate 
against an employee because s/he provided infor-
mation regarding a violation of the product safety 
laws.  Such an employee can file a complaint with 
the	 Secretary	 of	 Labor.	 	 Potential	 relief	 includes	
back pay, compensatory damages, attorneys’ fees 
and reinstatement.

Establishes Consumer Product Safety Information 
Database.  The CPSC will develop and maintain 
a publicly-accessible and searchable database.  The 
database will include reports of “harm relating to 
the use of consumer products,” a very broad and 
potentially over-inclusive definition.  “Harm” is 
defined to mean injury, illness or death or the risk 
of	the	same	as	determined	by	the	CPSC.		Reports	
can be made by consumers, agencies, health care 
professionals, child service providers and public 
safety entities.  The database will be accessible on 
the CPSC’s website.  It was intended to be avail-
able in approximately August 2010, but the CPSC 
has stated it has not started the process to establish 
the database due to other imminent deadlines and 
limited resources.

Increases CPSC Staff and Budget.  The number of 
full-time CPSC employees will increase to 500 in the 
next five years.  This includes staff to be dedicated to 
ports of entry or to inspect overseas manufacturing 
facilities.  The CPSC’s budget will also be expanded 
over the next several years from its current $80 mil-
lion to $136 million in 2014.

Future Considerations
The CPSC intends to aggressively enforce these new 
laws and deadlines.  It plans to require more product 
recalls and seek more civil penalties.  It has estab-
lished a new import surveillance group and tripled 
the number of samples being inspected.  It plans to 
coordinate with U.S. Customs and Border Protection 
on import and export issues.  The CPSC will likely 
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use its increased funding and staff to pursue corporate 
compliance and disclosure.  With their new enforce-
ment authority, state attorneys general are likely to 
become even more active in prosecuting consumer 
products laws as well.  

The interpretation and execution of these new laws 
continues to evolve every week.  Some regulations are 
already in effect and others have upcoming deadlines.  
The CPSC has issued notices of proposed rulemaking 
on multiple issues and invited public and industry 
comment.  Certain date-specific deadlines are trig-
gered by future CPSC action and thus some par-
ticular deadlines are not yet set.  The CPSC provides 
regular updates on its website and has been holding 
periodic public meetings on various issues.  Affected 
companies should keep a close eye on the CPSC for 
additional changes.

The CPSIA is a complicated web of laws and to com-
ply, you need to stay on the cutting edge.  Exceptions 
to exceptions are rampant.  Please contact Snell & 
Wilmer	L.L.P.’s	Consumer	Product	 Safety	 Industry	
Group for further details or if we may help you or 
your company in any way.

Endnotes
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heed such directions and warnings.
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February 5, 2009).  
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CPSC Announces Proposed 
Determinations Regarding 
Section 101 and Lead: 
Inaccessibility, Exemptions, and 
Electronic Devices 
As many of us prepare for the holidays, the Consumer 

Product Safety Commission (CPSC) is preparing for the 

effect of the Consumer Product Safety Improvement Act 

(CPSIA) in the New Year.  Just December 24, the CPSC 

posted several new items to their website regarding 

Children’s Products Containing Lead and Section 101.

CPSiA exclusions and exemptions from 
Compliance with limits for lead: inaccessibility 
and Certain electronic Devices
Section 101(b)(2) states that the lead limits do not apply 

to component parts of a product that are not accessible to 

a child.  The Commission is to determine what product 

components or classes of components will be considered 

inaccessible and has promised guidance on the issue.  

Initially, the Commission has determined that paint, 

coatings, or electroplating may not be considered to 

be a barrier that would render lead in the substrate to 

be inaccessible to a child per Section 101(b)(3).  

Accessibility is defined as physical contact with lead-containing 

component parts.  An accessible component part of a children’s 
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product is one that a child may touch, and 

an inaccessible component part is one that 

is located inside the product, whether or not 

such part is visible to a user of the product, 

and cannot be touched by a child.  The 

CPSC staff proposes that the accessibility 

probes for determining accessibility of sharp 

points or edges (16 CFR 1500.48-1500.49) be 

designated as appropriate for determining 

whether a lead-containing component part of 

a product is accessible to a child.  Under the 

provisions of the CPSIA, a lead-containing 

component part is not subject to the lead 

limits if it is not accessible to a child.  

In regard to certain electronic devices, in many 

cases the Commission acknowledges that it is 

not technologically feasible for them to comply 

with the lead limits.  If a component is not 

accessible to a child, it is not subject to the lead 

limits.  However, certain components cannot 

be produced without lead for safety reasons 

and cannot be made physically inaccessible.  

In these instances, the CPSC recommends that 

the exemptions published in the Annex to the 

Directive 2002/95/EC also be exempted under 

the CPSIA, provided that the exemption is 

based on a functional requirement both for the 

use of a lead-containing component and for 

the use of lead in such component.  The EU 

RoHS exemptions are listed in Appendix B to 

the Commission posted memo.  Furthermore, 

the CPSC staff recommends that spare parts 

or other removable components (such as 

batteries) be considered inaccessible under 

the provisions of the CPSIA, provided 

that the lead-containing component is 

inaccessible when the product is assembled 

in functional form or if the component meets 

the criteria for exemption, such as the possible 

exemptions with respect to EU RoHS.  

These inaccessibility and electronic device 

proposed rules should provide manufacturers 

and importers with more guidance on how to 

proceed in light of the new CPSIA requirements 

regarding lead limits in children’s products.  

This rule would allow the continued use 

of some lead-containing electronic devices 

intended for use by children, when it is 

not technologically feasible to produce the 

devices without lead.  Even though this may 

expose children to some amount of lead from 

these products, the risk of any lead exposure 

is low, and it allows the manufacturers 

and importers to continue making and 

providing these products as they are.

Children’s Products Containing 
lead; Proposed Determinations 
regarding lead Content limits 
on Certain materials or Products; 
notice of Proposed rulemaking
Subsection 101(a) of the CPSIA establishes that 

as of February 10, 2009, the limit for lead of 

600 parts per million by weight for any part 

of a children’s product.  The limit drops to 

300 ppm on August 14, 2009 and 100 ppm on 

August 14, 2011, if technologically feasible.  

The Proposed Determinations published by the 

CPSC December 24 present findings that certain 

naturally occurring materials and certain metals 

and their alloys inherently do not exceed the 

lead content limits in Section 101(a) of the 

CPSIA.  However, these findings only apply to 
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a material that is untreated or unadulterated 

by the addition of materials or chemicals. 

The CPSC staff recommends that the following 

natural materials be found not to exceed the 

CPSIA lead limits based on the fact that such 

materials do not contain lead or contain lead at 

levels that do not exceed the CPSIA lead limits: 

Precious gemstones• 

Certain semiprecious gemstones• 

Natural or cultured pearls• 

Wood• 

Natural fibers; including cotton, • 

silk, wool, hemp, flax, and linen

Other natural materials including coral, • 

amber, feathers, fur, and untreated leather

The CPSC staff also recommends that the 

following metals and alloys be found not 

to exceed the CPSIA lead limits based 

on the fact that such materials do not 

contain lead or contain lead at levels that 

do not exceed the CPSIA lead limits: 

Surgical steel• 

Precious metals: gold, sterling silver, • 

platinum, palladium, rhodium, 

osmium, iridium, and ruthenium

The effect of the determinations listed above 

is to relieve the materials or products from 

the testing and certification requirements 

established by Section 102 of the CPSIA.  

Therefore, this would relieve manufacturers 

and importers of the materials listed from 

testing and certification, and would reduce 

many of the associated costs.  The ballot 

due date for the Commission to vote on 

the staff’s recommendations is January 

5, 2009.  We will keep you posted! 

Children’s Products Containing lead; 
notice of Proposed Procedures and 
requirements for a Commission 
Determination or exclusion 
Subsection 101(b)(1) of the CPSIA provides 

that the Commission may, by regulation, 

exclude a specific product or material from the 

lead content limits if the Commission, after 

notice and hearing, determines on the basis of 

the best-available, objective, peer-reviewed, 

scientific evidence that lead in such product 

or material will not result in the absorption 

of any lead into the body, taking into account 

normal and reasonably foreseeable use and 

abuse by a child, nor have any other adverse 

impact on health or safety.  Additionally, 

under Section 3 of the CPSIA, the Commission 

could make a formal determination as to the 

likelihood or lack thereof that a particular 

material or product does not and would 

not exceed the applicable lead limit.

In making a request for a determination that 

a product or material does not and would 

not exceed the lead limits specified under 

the CPSIA, the request should be supported 

by reliable test results or other scientific 

evidence, and the justification submitted by 

an interested party should also include: 
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A detailed description of the • 

product or material;

Data on the lead content of parts • 

of the product or materials used in 

the production of the product;

Data or information on manufacturing • 

processes through which lead may be 

introduced into the product or material;

Any other information relevant to the • 

potential for lead content of the product or 

material to exceed the CPSIA lead limits;

Detailed information on the relied • 

upon test methods for measuring lead 

content of products or materials or 

assessing manufacturing processes.

Additionally, any request for an exemption 

under Section 101(b)(1) for a product or 

material that contains lead at a level that 

exceeds the CPSIA lead limits must be 

accompanied by the best-available, objective, 

peer-reviewed, scientific evidence that 

addresses these issues, such as test results 

indicating how much lead is present in the 

product, how much lead comes out of the 

product and the conditions under which that 

may happen, and information relating to a 

child’s interaction, if any, with the product.  

If a product or material is specially exempted 

by either of the procedures outlined above, 

then it would not be subject to the testing and 

certification requirements for lead content.  

Again, the ballot due date for the Commission 

to vote on the staff’s recommendations is 

January 5, 2009.  We will keep you posted!

The CPSC staff also posted a Memorandum 

entitled “Response to Public Comments,” in 

which they summarize all of the comments 

they received regarding Section 101(b)

(2) and (4).  They also provide responses 

to these comments based on their analysis 

and findings discussed above.  This memo 

is publicly available on their website.  

The complete postings and determinations 

by the CPSC can be found on their website at: 

http://cpsc.gov/about/cpsia/cpsia.html 
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US Customs and Border 
Protection: New Importer 
Security Filing Requirements
The US Customs & Border Protection (CBP) has just finalized its 
long-awaited new security entry filing requirements known as 
“10+2”.  Effective January 26, 2009, importers will be required to 
provide CBP with certain additional data elements 24 hours prior 
to loading freight on vessels bound for US importation.  Importers 
will be legally responsible for the accuracy and timeliness of 
the filing even though the data may be transmitted to CBP by a 
broker/forwarder or other intermediary.  Liquidated damages 
for non-compliance can be assessed up to $5,000 per violation.

The 10 data elements which must be provided to CBP are: 
Seller, Buyer, Importer of record number (or FTZ applicant 
I.D.), Consignee number(s), Manufacturer (or Supplier), Ship 
to party, Country of origin, HTSUS number, Container stuffing 
location and Consolidator (Stuffer).  It is essential that importers 
of ocean freight begin to work with their supply chain partners 
and advisors to develop a plan to comply with “10+2”.  While 
importers are already providing many of these data elements to 
CBP, the new rules require additional information and specific 
timing.  Details concerning the new security filing requirements are 
set forth at 73 Federal Register 71730, dated November 25, 2008.
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Stay of Enforcement of Testing 
& Certification Requirements
On January 30, 2009, the Consumer Product Safety Commission 
(“CPSC”) voted to issue a stay of the enforcement of 
the testing and certification requirements.  The stay will 
remain in effect for one year, until February 10, 2010.

The Commission has voted to stay the requirements of paragraphs 
14(a)(1), (2), and (3) of the Consumer Product Safety Act (“CPSA”), 
which were added or modified by Section 102 of the Consumer 
Product Safety Improvement Act “CPSIA”, that require testing and 
issuance of certificates of compliance by manufacturers, including 
importers, of products subject to an applicable consumer product 
safety rule as defined in the CPSA or similar rule, ban, standard, 
or regulation under any other Act enforced by the Commission.  

Importantly, the stay does not affect any of the substantive 
requirements set by the CPSIA.  All children’s products must 
still comply with all applicable children’s product safety rules, 
including, but not limited to, the upcoming limits on lead and 
phthalates in the CPSIA.  In other words, though manufacturers 
and importers do not need to test or certify that products meet total 
lead content limits for children’s products (600 ppm) or phthalates 
limits for children’s toys and child care articles (0.1%), the products 
still must meet those standards.  Manufacturers who distribute 
and retailers who sell products in violation of the lead or phthalate 
limits may still be subject to civil fines and criminal penalties.
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The stay also does not apply to: 

Testing & certification that was required • 
by subsection 14(a) of the CPSA 
prior to enactment of the CPSIA 

Those requirements, when they become • 
effective, applicable to children’s product 
certification required to be supported 
by third party testing for which the 
Commission has issued requirements 
for acceptance of accreditation of third 
party testing laboratories to test for: 

Lead paint (effective for products ° 
manufactured after December 21, 2008) 

Full-size and non-full size cribs ° 
and pacifiers (effective for products 
manufactured after January 20, 2009) 

Small parts (effective for products ° 
manufactured after February 15, 2009) 

Metal components of children’s ° 
metal jewelry (effective for products 
manufactured after March 23, 2009)

Any & all certifications expressly • 
required by CPSC regulations 

The certification required due to • 
certain requirements of the Virginia 
Graeme Baker Pool & Spa Safety Act 

The certifications of compliance • 
required for ATVs 

Any voluntary guarantees provided • 
for in the Flammable Fabrics Act 

The Commission issued the stay as an attempt 
to ease current burdens on the Commission 
and on the business community.  The 
Commission is overwhelmed by the number 
of questions concerning these requirements, 
the short deadlines imposed by the CPSIA, 
and the significantly under-funded budget.  
The Commission also hopes that the stay will 
ease some of the potential problems for small 
businesses and many of the current testing 
requirements.  The Commission realizes that 
testing is a highly technical area that involves 
much more study and research than was 
afforded to them by the CPSIA deadlines.

The bottom line is that general conformity 
certification and testing is now not required until 
February 10, 2010 under the CPSIA.  Businesses 
have been given a one year stay of relief.

Also, as a reminder, the hearing for the NRDC 
lawsuit against the CPSC regarding their non-
retroactivity phthalate decision is Monday, 
February 2, 2009.  Hopefully, the non-retroactive 
phthalate decision will remain in effect.

As always, please do not hesitate to call 
or email us with any questions. 
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More Legislation &  
The Definition of Toy
On Thursday, February 5, 2009, just one day after a bill was 
introduced in the U.S. Senate to put off the implementation 
of the Consumer Product Safety Improvement Act 
(“CPSIA”), Senator Robert Bennett proposed additional 
legislation that would give the Consumer Product Safety 
Commission (“CPSC”) the discretion to delay enacting 
the new lead and phthalate standards. The proposed 
bill, S. 389, would give the CPSC broad enough power to 
delay enacting the entire CPSIA. Its purpose is to provide 
both Congress and the CPSC with additional time to 
evaluate many of the unintended consequences of the Act. 
Additionally, the proposed legislation would establish a 
conditional stay of the ban on lead in children’s products. 

Since the lead and phthalate provisions of the CPSIA, which 
are now both retroactive, are set to go into effect tomorrow, 
February 10, 2009, this legislation is of the upmost urgency. 

While the members of Congress have been busy 
introducing new legislation, the members of the CPSC 
have been busy issuing guidance and enforcement policies 
for the lead and phthalate provisions of the CPSIA. 
These guidelines are posted on the CPSC website. 

Of critical importance in the guidance issued by the CPSC 
is the clarification of the definition of a children’s toy. “The 

February 9, 2009
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Commission has previously stated that 
it will follow the definition of toy in the 
mandatory toy standard which exempts 
such things as bikes, playground equipment, 
musical instruments, and sporting goods 
(except for their toy counterparts).” 

This is potentially great news because 
it provides a clear statement of what is 
considered a toy, and clear areas of present 
exemptions. Moreover, if a product is 
exempted, it is not subject to the phthalate 
provisions of Section 108 of the CPSIA. 

*     *     *
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Standard Operating Procedure 
for Phthalates
On February 9, 2009, the Consumer Product Safety 
Commission (“CPSC”) issued the Standard Operating 
Procedure for Determination of Phthalates under Section 
108.  The Standard Operating Procedure lists everything 
from equipment and supplies to calculations and results.  
Furthermore, it provides a step-by-step process to 
determine the phthalate content of any given product.  

The bottom line is that phthalates, unlike lead, are 
measured as a percentage of the total weight of the 
product.  Therefore, the general approach is to analyze the 
whole product (each and every component) to determine 
the phthalate content.  Since third party testing is not 
required for phthalates until at least February 10, 2010, 
this test method can be used by internal laboratories 
to determine phthalate content and compliance.  
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Upcoming Phthalate Meeting & 
Revised Phthalate Test Method
The Consumer Product Safety Commission (“CPSC”) 
announced today that the postponed public meeting 
regarding phthalates will now be held on Thursday, 
March 12, 2009 from 1:00 p.m. to 5:00 p.m. (EST).  The 
meeting will discuss the requirements of Section 108 
of the Consumer Product Safety Improvement Act 
(“CPSIA”), the scope of products subject to section 108, 
and the phthalates test procedure.  The meeting will take 
place at the CPSC Headquarters in Bethesda, Maryland.  
Meeting participants should register online, even if they 
registered for the December public meeting that was postponed.  
The meeting will also be available live via webcast.  
Registration is NOT necessary to view the webcast.  

Additionally, today the CPSC reposted the Test Method 
for Determination of Phthalates with a technical 
correction to the equipment list.  The updated test 
method can be found on the CPSC website here:  
http://cpsc.gov/about/cpsia/phthalatesop.pdf.

March 3, 2009
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CPSC Public Meeting on 
Phthalates
The Consumer Products Safety Commission (“CPSC”) 
finally held its public meeting on Section 108 & phthalates 
today, March 12, 2009.  Unfortunately, the meeting did 
not provide much new guidance.  Instead, it actually 
appears that the CPSC staff is giving itself some room 
to backtrack on previous statements they have made.

The meeting started with an overview of the requirements of 
Section 108.  The presenter reiterated that the 0.1% standard 
applies to individual phthalate compounds, not the total 
phthalate content in the product.  Next, a human factors 
staff representative went through the definitions in Section 
108: “children’s toy”, “toy that can be placed in the mouth”, 
and “child care articles”.  Lastly, a CPSC chemist discussed 
the phthalate testing method developed by the CPSC. 

Of particular interest (and maybe even some concern) was 
the staff’s indication that the American Society for Testing 
and Materials (“ASTM”) F963 definition of “toy”, and the 
exclusions therein, may not all be applied by the CPSC to 
Section 108.  The CPSC is still seeking comments regarding 
whether the items excluded under F963 should also be 
excluded under the Consumer Product Safety Improvement 
Act (“CPSIA”).  They insisted that any materials they have 
published thus far indicating that these exemptions will be 
applied across the board are just guidance, and are still open 
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to comments and change.  The CPSC’s 
main concern is that they have come to 
learn that some items were exempted from 
F963, not because they are not toys, but 
because they are already covered by another 
ASTM standard.  Therefore, they don’t 
want to exempt something that is actually 
a toy from the CPSIA & Section 108.  

Additionally, in regard to “child care 
articles”, the CPSC is seeking comments 
about the distinction between primary and 
secondary products.  A primary product 
would be a product used by the child in the 
mouth, while a secondary product may be a 
product used by the parent but that has no 
contact with the child.  The CPSC is leaning 
towards excluding those secondary items 
from the definition of a child care article, 
but wants public comment on this topic.  

As far as testing goes, the test methodology 
provided by the CPSC is obviously not 
mandatory at this point because third party 
laboratories have not been accredited yet, 
and third party testing is not required.  

However, when laboratories are required to 
become accredited for third party phthalate 
testing, the aforementioned will most likely 
be utilized as the general testing method.  
One particular concern for laboratories and 
manufacturers is that many phthalates have 
similar chemical characteristics.  Therefore, 
laboratories and manufacturers need to 
be absolutely sure that the tests correctly 
identify those phthalates that are in their 
products.  It would be a shame to spend 
sums of money and time pulling product or 
switching product components only to find 
that the phthalate in the product was not a 
regulated phthalate under Section 108, but 
was instead a closely related non-regulated 
phthalate.  Thus, it is important that all 
testing parties are aware of this issue.  

The CPSC is very interested in any and all 
comments on the issues above, or any other 
issues involving Section 108.  Comments 
are due by March 25, 2009.  Comments 
relating to the definitions and possible 
exemptions under Section 108 are especially 
welcome, and strongly encouraged.
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CPSC Chairman Nancy Nord 
Interviewed
On Friday, March 13, 2009, Hugh Hewitt of KRLA 870 
interviewed Nancy Nord, Chairman of the Consumer Product 
Safety Commission.  Gary Wolensky, a Partner at Snell & 
Wilmer, and Hugh Hewitt worked together to develop the 
questions for this interview.  Mr. Hewitt asked Ms. Nord 
a number of very tough questions which, for the most part, 
were answered with a great deal of candor.  The interview can 
be seen and heard here:  http://hughhewitt.townhall.com/
blog/g/3eb0a3bc-051b-4aed-b52a-071a5c0b55e9.
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New Bill to Ban BPA
On Friday, March 13, 2009, three members of Congress (Sen. 
Feinstein [D-Calif.], Sen. Schumer [D-N.Y.], and Rep. Markey 
[D-Mass.]) introduced the Ban Poisonous Additive Act of 2009.  
This bill would ban the sale of reusable containers, such as 
baby bottles and thermoses, which contain the controversial 
chemical bisphenol A (BPA).  It would also prohibit other 
food and beverage containers, such as canned food and 
formula containing BPA, from entering the market.  

The bill will take effect 180 days after it is enacted.  One 
safe harbor provision will allow manufacturers to obtain a 
renewable one-year waiver on the ban as long as they can 
demonstrate that a particular container cannot be made 
without BPA.  However, these same manufacturers would 
have to label their products as containing BPA and work 
toward eliminating use of the chemical.  

It is truly amazing to see Congress act with such haste to prohibit 
a substance that is arguably non- toxic, while simultaneously 
acting with the speed of a glacier to relieve businesses from 
the more onerous provisions of the Consumer Product Safety 
Improvement Act. 
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Consumer Products 
Defended by Snell & Wilmer

Aerosol products
All-terrain vehicles
Automotive tools
Carbon monoxide

detectors
Chemicals
Child seats
Children’s clothing
Children’s accessories
Circuit breakers
Coffee makers
Consumer electronics
Contact lenses
Dishwashers
Fall protection products
Footwear apparel
Exhaust fans
Gymnastic grips
Ladders
Lanterns

Latex products
Lawn mowers
Lighting lamps 

and fixtures
Medical equipment
Microwave ovens
Ovens and ranges
Plastics and silicones
Personal watercraft
Pest control products
Power tools
Refrigerators
Sports equipment
Swim equipment
Theme park rides 
Toasters
Towing products
Washing machines
Water filtration units
Welding kits

- 172 -



 
 

 
 
Phoenix 
 
TEL: 602.382.6202 
 
bpeterson@swlaw.com 
 

Bradley W. Peterson 

Partner  

Brad Petersen dedicates his practice to product liability, 

health care, and commercial litigation, with particular 

emphasis and trial work in the defense of product 

manufacturers in wrongful death, personal injury, class 

action, or program/target-type cases. In that vein, he has 

been responsible for national and regional counsel defense 

programs implemented to manage repetitive litigation 

concerning specific design defect claims. In addition to 

trial and litigation work, Brad works with clients to assess 

and develop warnings and instructions for products and 

product manuals. He also counsels manufacturers and 

distributors on regulatory issues, including compliance 

with and responses to rulemaking and proposed 

rulemaking by the National Highway Traffic Safety 

Administration (NHTSA) and the Consumer Product 

Safety Commission (CPSC).  

Representative Publications & 

Presentations 

•  "Tire Marks for Cases Involving Allegations of Tread 

Separation Induced Skate," Presenter, Snell & Wilmer 

CLE Course (June 2007)  

•  "Retaining, Using, and Deposing Experts," Presenter, 

Snell & Wilmer CLE Course (January 2007)  

•  "Overview of Glazing Litigation," Presenter, Snell & 

Wilmer CLE Course (June 2006)  

•  “Retaining and Using Experts,” Presenter, Arizona 

Association of Defense Counsel’s Litigation Basics for the 

Civil Defense Associate (November 2005)  

•  "The Misuse Defense – Reviving the Complete Bar to 

Recovery," Co-Author, e-Common Defense Newsletter, 

Arizona Association of Defense Counsel (August 2005)  

 

Education  

University of Iowa, College of 
Law (J.D., with distinction, 
1999)  
    Note and Comment Editor, 
Iowa Law Review 
University of Iowa (B.B.A., 
Finance, with high distinction, 
with honors, 1996) 
Kirkwood Community 
College (A.A., 1994)  
 

Professional 
Memberships & 
Activities 

State Bar of Arizona  

State Bar of Texas  

Defense Research Institute  

American Bar Association  

Arizona Association of 

Defense Counsel  

Maricopa County Bar 

Association  

Society of Automotive 

Engineers  

Snell & Wilmer Past 

Committee Member 

(Hiring, Summer, 

Litigation Training)  

Snell & Wilmer Current 

Committee Member 

(Product Liability Associate 

Development) 

 

 

- 173 -

http://www.swlaw.com/phoenix�


 

- 174 -


	Cover10 - Petersen
	Paper10a - Petersen - CPSIA Rules
	Stats10 - Peterson
	Bradley W. Peterson
	Representative Publications & Presentations




