PROTECTING
EXPERT

COMMUNICATIONS

The work and testimony of an expert witness can be pivotal
to the outcome of a complex case. Experts may conduct
important scientific study of issues central to a case, test
theories, educate the jury and the court, assess and explain
financial theories and damages models, and can help identify
and expose weaknesses in the opposing side’s case. |t
therefore is crucial that lawyers maximize the effectiveness
of their expert witnesses by communicating efficiently and
effectively with them, and by taking precautions to diminish
the possibility of negative attacks against them. Complying
with the discovery rules, and appropriately protecting expert
communications and draft reports is an important part of
minimizing the risk of negative attacks.

Since 2010, the Federal Rules of Civil Procedure protect
most communications between attorneys and experts, with
limited exceptions. Although these protections arguably
allow for more direct and efficient communications with
experts than before, they do still provide for disclosure under
specific circumstances, and attorneys should have these
circumstances in mind at all times when communicating and
working with experts so as to minimize the risk of unexpected
disclosure.

I. TESTIFYING EXPERTS

To address the inefficiency and uncertainty associated with
the potential production of notes or communications with an
expert that reflect an attorney’s mental impressions, theories,
and strategies, the federal rules were amended in 2010 to
limit an expert testifying witness’s required disclosure to
the “facts or data” considered by the expert." The federal
rules additionally created two specific protected categories

1 Under the federal rules, a testifying expert witness also is required to disclose a report stating
all opinions the witness will express and the basis and reasons for them, and additional information
listed in the rule. Fed. R. Civ. P. 26(a)(2)(B).
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of documents exempt from expert discovery. First, Fed. R.
Civ. P. 26(b)(4)(B) provides that drafts of any [expert] report
or disclosure, regardless of the form in which the drafts are
recorded, are protected work product pursuant to Fed. R.
Civ. P. 26(b)(3)(A). Second, Fed. R. Civ. P. 26(b)(4)(C)
provides that communications between the attorney and
the expert witness also are protected work product pursuant
to Fed. R. Civ. P. 26(b)(3)(A), regardless of the form of
the communications, unless they relate to the expert's
compensation; identify facts or data that the party’s attorney
provided to the expert and that the expert considered; or
identify assumptions that the party’s attorney provided and
the expert relied on in forming his or her opinions. Draft
reports and attorney-expert communications may be
discovered if a party shows that it has a substantial need for
the materials to prepare its case and cannot, without undue
hardship, obtain their substantial equivalent by other means.
Fed R. Civ. P. 26(b)(3)(A)ii).

The language of the rule protecting attorney-expert
communications may create a potential discoverability
loophole for employee experts because employee experts
are not in all instances required to submit expert reports, and
Fed. R. Civ. P. 26(b)(4)(C) only protects communications with
expert witnesses required to submit a report. Fed. R. Civ. P.
26(a)(2)(B) provides that an employee expert witness is not
required to submit an expert report unless she is specially
employed to provide expert testimony or if her duties as the
party’s employee regularly involve giving expert testimony.
The protections for communications between a party’s
attorney and expert witnesses only explicitly apply to “any
witness required to provide a report under Rule 26(a)(2)
(B).” See Fed. R. Civ. P. 26(a)(4)(C). Therefore, a party
may argue that communications with a testifying employee
expert may not be protected if that employee expert withess



PRroTECTING EXPERT COMMUNICATIONS

was not required to provide a report. In one case involving
testifying employee experts who were also fact witnesses,
the court found that the protection afforded by Fed. R. Civ.
P. 26(b)(4) applied only to experts required to provide a
report, and not to employee experts. The court thus ordered
production of all communications between counsel and
the employee witnesses, even though the witnesses were
testifying at least in part as expert witnesses and even
though the attorney-client privilege might have applied to the
employees if they had not offered expert opinion testimony
in the case. See United States v. Sierra Pacific Industries,
2011 U.S. Dist. LEXIS 60372 (E.D. Cal. May 26, 2011); see
also Verinata Health, Inc. v. Sequenom, Inc., 2014 U.S. Dist.
LEXIS 80575 (N.D. Cal. June 10, 2014). But see Graco, Inc.
v. PMC Global, Inc., 2011 U.S. Dist. LEXIS 14717 (D.N.J.
Feb. 14, 2011) (finding that the protection of Rule 26(b)(4)
is also afforded to experts not required to submit a report).

Il. CONSULTING EXPERTS

Typically, a party may not obtain discovery from an expert
who has been retained or specially employed by another
party in anticipation of litigation or to prepare for trial and
who is not expected to testify. Fed. R. Civ. P. 26(b)(4)
(D). Discovery from such an expert will only be allowed
as provided in Fed. R. Civ. P. 35(b), which concerns orders
of physical, mental, or blood examinations, or “on showing
exceptional circumstances under which it is impracticable
for the party to obtain facts or opinions on the same subject
by other means.” Id.

Federal district courts have addressed whether a party’s
employee can be considered a consulting expert pursuant
to Fed. R. Civ. P. 26(b)(4)(D). In Tellabs Operations, Inc.
v. Fujitsu Ltd., 283 F.R.D. 374 (N.D. Illl. 2012), a patent
infringement case, Fujitsu argued that an inspection
conducted by its own employees, who were specially
assigned to that task in anticipation of litigation, and were not
designated to testify, was protected from discovery by the
work product doctrine. Although some courts have concluded
that the plain text of the rule precludes the conclusion that
any employee could be “retained or specially employed” in
anticipation of litigation or preparation for trial, the Tellabs
court found that in-house experts could fall within the rule,
but found that the in-house experts at issue in the Tellabs
case did not fall within the rule. Id. at 384-390 (Fujitsu failed
to show that the special employment was on a project other
than the kind the employee normally is engaged in as well
as being in anticipation of litigation. The impetus behind the
employee’s inspection was commercial, not legal). See also
In re Shell Oil Refinery, 132 F.R.D. 437 (E.D. La. 1990) (In-
house experts came under the rule’s protections because
“[tlo rule otherwise would encourage economic waste by
requiring an employer to hire independent experts to obtain
the protection of Rule 26(b)(4).” The employees at issue (1)

were engaged by Shell’s attorneys to perform specific tasks
to defend that lawsuit, including investigating and studying
the cause of explosion and preparing preliminary reports,
and (2) although they might have studied the explosion
regardless of litigation, their usual duties did not include
litigation assistance.).

lll. THE SCOPE OF PROTECTION AFFORDED BY THE
RULES

A. Draft Reports

Drafts of any expert report or disclosure, regardless of the
form in which the drafts are recorded, are protected work
product. Fed. R. Civ. P. 26(b)(4)(B). Therefore, attorney and
expert notes in a draft report, in any form, are protected from
disclosure. However, depending on the context, additional
draft documents and notes prepared by the expert likely are
discoverable. See, e.g., Republic of Ecuador v. Hinchee,
741 F.3d 1185, 1193-95 (11th Cir. 2013) (personal notes
and e-mail communications prepared by testifying expert in
anticipation of arbitration were not exempt from disclosure);
Carrion v. For the Issuance of a Subpoena Under 28 U.S.C.
§ 1782(a) (In re Republic of Ecuador), 735 F.3d 1179, 1187
(10th Cir. 2013) (documents prepared and received by expert
witness, other than draft reports and communications with
attorneys, were discoverable); In re Application of Republic
of Ecuador, 280 F.R.D. 506, 512-15 (N.D. Cal. 2012) (a
testifying expert’s various notes, “task lists,” outlines,
presentations, and memoranda are not protected from
discovery as “draft reports”). One district court distinguished
between notes that are “simply a compilation of information
for possible later use in a case” and notes which are “truly
part of a final expert report.” Wenk v. O’'Reilly, 2014 U.S. Dist.
LEXIS 36735 (S.D. Oh. Mar. 20, 2014) (a testifying expert’s
notes in the margins of depositions or other documents may
be discoverable).

B. Communications with Expert Witnesses
Communications between an attorney and an expert witness
are protected work product pursuant to Fed. R. Civ. P. 26(b)
(4)(C). However, communications between an expert
witness and a party’s non-attorney employees may not be
protected under Rule 26, the work product doctrine, or the
attorney-client privilege. See In re Application of Republic of
Ecuador, 280 F.R.D. at 513-14; Hinchee, 741 F.3d at 1185-
88. And communications between testifying experts may
not be protected from disclosure by Rule 26 or by the work
product doctrine. See Id.; Powerweb Energy, Inc. v. Hubbell
Lighting, Inc., 2014 U.S. Dist. LEXIS 21501 (D. Conn. Feb.
20, 2014).

Moreover, communications from a party’s consulting
expert to a party’s testifying expert likely are not protected
from disclosure to the extent that the consulting expert’s
communications included “facts or data” considered by the
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testifying expert. See Nat'| W. Life Ins. Co. v. W. Nat'l Life
Ins. Co., 2011 U.S. Dist. LEXIS 21967 (W.D. Tex. Mar. 3,
2011); In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab.
Litig., 293 F.R.D. 568 (S.D.N.Y. 2013) (communications from
a consulting expert furnishing facts to a testifying expert, and
considered by the testifying expert in forming an opinion to
be offered at trial, are not protected from disclosure).

PRACTICE POINTERS

The following pointers should assist counsel in attempting
to prevent the creation of discoverable documents that may
impact a testifying expert’s credibility. Anumber of categories
of documents may not fall squarely within the protections
given to draft reports and communications between attorneys
and experts by the federal rules. These practice pointers
are designed to minimize the risk of the creation of such
documents that may be subject to disclosure.

» Separate communications with the expert witness
containing facts, data and assumptions from other
communications with the expert witness.

Do notinclude the client, the client’'s employees, or other

third parties on communications with the expert witness.
If the case merits use of a consulting expert witness, do
not allow the consulting expert witness to communicate
with the testifying expert witness in writing.

Do not allow testifying expert witnesses to communicate
with one another in writing.

Prepare a privilege log setting forth communications and
draft reports withheld from production.

Ask an expert witness to do much of her work within
a draft report, and to limit the creation of internal
memoranda, notes, and emails.

If an expert witness is developing theories through
the use of documents outside of the draft report, have
the expert witness draft, prepare, and provide them
to counsel for review and comment in memoranda
addressed to counsel.

Ask the expert witness to refrain from taking notes
during meetings, including notes on otherwise protected
draft reports or other expert-attorney communications.
If an expert witness must take notes during a meeting,
encourage the witness to record only the facts or data
he or she considered during the meeting.
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