When The Stakes Are High

Johnny Johnson

l. Introduction.

In today’s legal environment any accident which could
potentially cause toxic exposure to a large group of
people can result in litigation costing millions of dollars,
even more significant damage to company image, and
costly diversion of valuable personnel and assets. It
has never been more important to develop reliable
methods for evaluating cases early not just with respect
to liability exposure, but also considering regulatory
implications and public relations issues.

Evaluating and then managing a complex case is never
an easy process. In the sections below | have provided

Lightfoot Franklin & White (Birmingham, AL)

205.581.0716 | jjohnson@lightfootlaw.com
http://www.lightfootlaw.com/alabama-lawyer/john-m-johnson

some guidelines in three phases to evaluate and
manage a mass tort case: 1) Early Case Assessment;
2) Assembling a team to manage the litigation; and 3)
Budgeting. In the last section | have provided some
citations to published resources that can help in
evaluating cases.

Il. Perform a Systematic Early Case Assessment.

Many factors influence an evaluation of a case’s value.
I have included the checklist | use to evaluate cases.

(Continued on next page)
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Early Case Assessment Form

Case Name:
Matter Number:

Date:

A. Parties
B. Related litigation
C. Factual Background

D. Allegations

E. Defenses
F. Damages Claimed
G. Venue Profile

H. Judge Profile

I Opposing Counsel Profile
J. Key Client Witnesses

K. Key Third Party Witnesses
L. Key Documents

M. Key Dates

N. Plaintiffs’ Trial Themes

0. Defense Trial Themes

P. Case Strengths

Q. Case Weaknesses

R. Liability Evaluation

S. Client Issues Related to Litigation
T. Settlement Value

u. Strategy

V. Budget



lll. Assemble the Right Team to Manage the
Litigation.

I have included below a diagram that illustrates the
type of coordination that can be necessary to manage
complex litigation efficiently.
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IV. Understand the Rules For Reporting Loss
Contingencies.

Public companies have to be concerned with properly
reporting loss contingencies. The accounting standard
governing disclosure of loss contingencies is Financial
Accounting Standards Board Accounting Standards
Codification 450-20 (ASC 450). This has been the
subject of considerble controversy in recent years.
Under those standards when a loss is deemed to

be both “probable and estimable”, the company must
record an accrual for the loss and disclose it. There
was an effort in 2010 to amend these requirements to
require reporting of possible losses unless they were
remote. This effort was defeated but further refinement
of the requirement is likely.

I have included below a very useful chart that shows
when loss contingencies should be disclosed under
the current rules.



Ability to Reasonably Estimate
the Potential Loss

Reasonable Estimate

No Reasonable Estimate

Probable
(Likely to occur)

Disclose as necessary to avoid
misleading financial statements.

No accrual.
Disclose contingency and state that a
reasonable estimate of possible loss
or range of loss cannot be made.

Accrue.

Disclose contingency and esti-

Likelihood That Reasopably mate of possible loss or range of reasonable estimate of possible loss
a Loss Will be Possible loss. or range of loss cannot be made.
Realized Remote No accrual. No accrual.

No accrual.
Disclose contingency and state that a

No accrual.

(Likelihood is slight)

No disclosure (limited exceptions,

No disclosure (limited exceptions,

e.g., guarantees) e.g., guarantees)

VI. Published References That Can Provide
Guidance For Evaluating Cases.

There have been surprisingly few articles published
providing guidance on how to predict case value.
However, some are available. As early as 1966 Amjur
Trials published some very detailed articles on case
evaluation and settlement strategy. These articles
were updated in May of 2012 and contain useful
outlines and research material. The guidance article for
plaintiffs can be found at 4 Am. Jur. Trials 289, and the
article for defendants is at 4 A. Jur. Trials 379. A more
recent article specifically addressing case evaluation
can be found at 53 Am. Jur. Trials 1. In addition to
listing factors similar to the ones | outlined above, this
article cites some of the databases that are available
for comparison in valuing cases.

Thomson Reuters collects and publishes jury
verdict information organized from 21 states. These

publications are available at the Westlaw store at
Westlaw.com. In addition, standard legal research
tools can be used to find verdicts and settlements from
other states that can be used as guidelines. Westlaw
Next (www.next.westlaw.com) can be used to search
jury verdicts and published settlements.

VIl. You Need to Develop a Budget to Predict and
Track Costs.

There is no good software on the market to budget legal
costs. Many companies have developed templates
using Microsoft Excel. Budgets done on that software
are relatively easy to develop but can be cumbersome
to adjust. We use a program called Microsoft Project. It
is more cumbersome to develop a budget using Project
but it provides more visibility of predicted work and is
easier to adjust and track once it has been developed.

An example budget is attached.
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About Johnny Johnson
Partner | Lightfoot Franklin & White | Birmingham, AL

205.581.0716 | jjohnson@lightfootlaw.com
http://www.lightfootlaw.com/alabama-lawyer/john-m-johnson

Mr. Johnson is a founding partner of Lightfoot, Franklin & White. He handles business litigation, intellectual
property litigation, products liability litigation, and is widely recognized as one of the best and most experienced
lawyers in the South handling environmental and toxic tort litigation. He advises clients on such matters as
complex mass tort litigation, class actions, pesticide and chemical litigation and individual toxic tort claims in
Alabama and throughout the Southeast. Through his mass tort practice, he became one of the pioneers in
developing systems for the efficient management of complex litigation. He has lectured frequently on this subject.
To see a sample of the system he helped develop for budgeting and tracking litigation costs, click on this link to
view Lawsuits as Manageable Projects, Systems for Controlling Costs in Litigation, presented in August of 2003.

Mr. Johnson is the author of a book on toxic torts litigation and speaks frequently at industry and legal seminars
regarding environmental issues. Mr. Johnson is a member of the American Bar Association and the Birmingham
Bar Association, and has been a member of the Environmental Law Section of the Alabama State Bar since 1989.
He is admitted in all Alabama Courts as well as the Fifth Circuit Court of Appeals, the Eleventh Circuit Court of
Appeals, and the United States Supreme Court. The Best Lawyers of America publication has recognized Mr.
Johnson for his work in commercial and environmental litigation since 2006 and for bet-the-company litigation
since 2010. Mr. Johnson has been rated as AV Preeminent by Martindale-Hubbell for more than 20 years.

Mr. Johnson is the President of the Norma Livingston Ovarian Cancer Foundation. It raises funds to support
ovarian cancer research and awareness of the risks, symptoms and treatments of the disease.

Education
*  B.A,, University of Virginia, 1979
» J.D., Vanderbilt University Law School, 1982
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